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Definitions of Key Terms

LGBTI

LGBTI stands for “lesbian, gay, bisexual, transgender
and intersex people” While these terms have
increasing global resonance, in different cultures
other terms may be used to describe people who
form same-sex relationships and those who exhibit
non-binary genderidentities.

Sexual Orientation

Sexual orientation refers to a person’s physical,
romantic and/or emotional attraction towards
other people. Everyone has a sexual orientation,
which is integral to a person’s identity. Gay men
and lesbian women are attracted to individuals
of the same sex as themselves. Heterosexual
people (sometimes known as “straight”) are
attracted to individuals of a different sex from
themselves. Bisexual people may be attracted to
individuals of the same or different sex. Sexual
orientationis notrelated to genderidentity.

Gender Identity

Gender identity reflects a deeply felt and
experienced sense of one’s own gender. A
person’s gender identity is typically consistent
with the sex assigned to them at birth. For
transgender people, there is an inconsistency
between their sense of theirown genderand the
sex they were assigned at birth. In some cases,
their appearance and mannerisms and other
outwards characteristics may conflict with
society’s expectations of gender-normative
behaviour.

Transgender

Transgender (sometimes shortened to “trans”) is an
umbrella term used to describe a wide range of
identities including transsexual people, cross-dressers
(sometimes referred to as “transvestites”), people who
identify as third gender, and others whose appearance
and characteristics are perceived as gender-atypical.
Transwomen identify as women but were classified as
males when they were born. Transmen identify as men
but were classified female when they were born. Some
transgender people seek surgery or take hormones to
bring their body into alignment with their gender
identity; othersdonot.

Intersex

An intersex person is born with sexual anatomy,
reproductive organs, and/or chromosome patterns that
do not fit the typical definition of male or female. This
may be apparent at birth or become so later in life. An
intersex person may identify as male or female or as
neither. Intersex statusis not about sexual orientation or
gender identity: intersex people experience the same
range of sexual orientations and gender identities as
non-intersex people.

Homophobia and Transphobia

Homophobia is an irrational fear of, hatred or aversion
towards lesbian, gay or bisexual people; transphobia
denotes an irrational fear, hatred or aversion towards
transgender people. Because the term homophobia is
widely understood, it is often used in an all-
encompassing way to refer to fear, hatred and aversion
towards LGBT peoplein general.




About the Report

UNDP is the multilateral institution with a convening role vis-a-vis both governments and civil society across three main
pillars of development (sustainable development pathways, inclusive and effective democratic governance, and resilience
and effective governance). UNDP works on the ground in 170 countries and territories, working with governments and
people on their own solutions to global and national development challenges to help empower lives and build resilient
nations. Advancing lesbian, gay, bisexual, transgender, and intersex equality and inclusion is an integral part of UNDP’s
mandate for the promotion of rule of law and human rights in relation to the emphasis on “leave no-one behind” within
the Sustainable Development Goals and Global Development Agenda 2030. This report has been developed as part of the
project “Being LGBTI in Eastern Europe: Reducing inequalities and exclusion, and combating homophobia and
transphobia experienced by LGBTI people in Albania, Bosnia and Herzegovina, the former Yugoslav Republic of
Macedonia, and Serbia” The project considers LGBTl issues in each of the countries from a human rights and development
perspective, contextualizing these against the backdrop of civil society capacity development, community mobilization
and government competence. This includes but is not limited to, the right to health and well-being, within the context of
development. This country report for Serbia is intended to voice lesbian, gay, bisexual, transgender, and intersex (LGBTI)
communities’ concerns; identify gapsin legislation and practice; and provide recommendations to relevant stakeholders.

The report is based on a comprehensive desk review of existing reports and publications, jurisprudence, legislation and
other relevant materials related to LGBTI people in Serbia. Information gathered from secondary sources has been verified
and supplemented through interviews and discussion with various stakeholders. Special thanks goes to the government
authorities, civil society representatives, activists, representatives of independent state bodies, health workers, and
members of the judiciary who generously provided their time and expertise, and shared key information, reference
materials and guidance during the production of the report.

Each chapter begins with a summary of data focusing on identified gaps, and is followed by analysis of the legislative
framework and extent to which LGBTI people are able to claim their rights in practice. The report ends with conclusions and
recommendations based on the report’s findings.
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Key Findings
Societal Attitudes

1. LGBTI people living with HIV face more discrimination
than almost any other group in Serbia. Citizens in Serbia
express high levels of social distance towards LGBTI people
in general, and towards LGBTI people in their families. Social
stigma and intolerance towards people affected by HIV is
intensein all parts of society.

2. There is very little information about intersex people
living in Serbia, but available limited sourcesindicate there is
a high level of stigmatization and self-stigmatization of
intersex people, particularlyin rural areas.

3. The authorities have made important efforts to
strengthen the position of LGBTI people in Serbia. However
there is still a need for stronger political support to promote
respect for therights of LGBTI people. This is particularly true
for topics perceived as being “sensitive” such as regulating
registered partnerships of same-sex couples. A survey of the
opinions of public office holders indicated there remains a
high tolerance of discrimination against sexual minorities
and prejudice towards people living with HIV within the
publicsector.

Legal and Institutional Framework

4. Sexual acts between consenting adult men were
decriminalized in Serbia in 1994. Until 2008, the Ministry of
Health considered homosexuality to be an illness.
Transsexualismis still classified as a mental disorder.

5. Serbia has adopted a wide anti-discrimination legal
framework, and the 2009 Anti-Discrimination Law explicitly
prohibited discrimination on the grounds of sexual
orientation and gender identity (SOGI). The Constitution of
Serbia enshrines fundamental human rights and freedomes.
Serbia is bound by almost all United Nations (UN) human
rights treaties, the European Convention on Human Rights
and numerous conventions of the Council of Europe.
However, international organizations, state institutions for
protection of human rights and NGOs reporting on human
rights in Serbia flagged that in practice the protection of
rights of LGBTI peopleis weakand inconsistent.

6.The 2013 Strategy for the Prevention and Protection from
Discrimination for the period 2013-2018 and the
accompanying Action Plan adopted in 2014 both envisage
different measures to eliminate discrimination based on
SOGI and to improve the position of LGBTI people. These
include amendments to relevant legislation to explicitly
prohibit discrimination based on SOGI, organizing trainings
for public sector employees on anti-discrimination
legislation, and promoting a culture of tolerance towards
LGBTIpeople.
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7. Serbia has no legal provisions or procedures for
recognizing gender where this differs from the sex
assigned at birth, even in cases of gender-affirming
surgery. Rules of procedure on changes of name
designation in terms of gender in certificates and diplomas
have not been adopted. The Constitutional Court of Serbia
established that denial of legal recognition of the sex
change of a post-operative trans person violated the
applicant’s right to privacy and right to dignity. The court
ordered the municipal office responsible to make the
changes in the applicant’s birth records. The Court made
this decision applicable to any personsin a similar situation
until such time as relevant legislation is adopted. Currently,
it is possible to recognize a sex change within official
documentation, but only after completing a sex
affirmation procedure and only in certain cases. Due to the
lack of a legal framework the approach among the Serbian
municipalities is not systematic or standardized. A
significant number of trans people who are undergoing
transition or who do not want to undergo sex-change
surgery areinalegal vacuum.

8.Therights of same-sex partners are not regulated. Same-
sex unions are not recognized under Serbian law, and
provisions of Family Law on de facto extramarital unions
are not applicable to stable same-sex unions. According to
the 2014 Anti-Discrimination Action Plan, there should be
public debates on the draft model Act on Registered Same-
Sex Partnerships and a model Act Amending the
Inheritance Act beginningin the last quarter of 2017.

Protection of the rights of LGBTI people in Serbia

9. Personal security is a top priority for the LGBTI
community. The 2015 National Democratic Institute (NDI)
poll’ indicated that over 70 percent of LGBTI respondents
were exposed to psychological violence and harassment (a
rise of 15 percent since 2014), while 23 percent reported
that they were physically assaulted because of their sexual
orientation or gender identity (SOGI). Even where they
have been properly investigated, hate crimes have not
been properly prosecuted or sanctioned. Reliable records
of hate crimes are not yetavailable.

10. In September 2016, the Pride Parade was held
peacefully in Belgrade, for the third year in a row. This
followed years when the enjoyment of freedom of peaceful
assembly had been denied to LGBTI people. According to
the 2015 NDI survey? nearly 90 percent of respondents in
Serbia stated they oppose the parade. Nevertheless,
currently it seems to enjoy political and institutional
support.

11. According to surveys, discriminatory attitudes and
tolerance towards peer-to-peer violence based on SOGI
arewidespreadinschools.




12. For almost a decade numerous warnings and
recommendations were issued by the civil society, the
Commissioner for Protection of Equality (CPE) and the
Protector of Citizens about the need to remove insulting and
discriminatory statements from textbooks, but to date there
isno evidence that thishas been done.

13. Although prohibited, hate speech remains widely spread
viathe media, on the Internet and in graffiti, particularly in the
run up to the Pride Parades. The CPE examined a number of
complaints and established violations of prohibition of hate
speech against LGBT people on Internet portals, on social
networks, in the media, by holders of public offices, clergy,
and right-wing organizations. In 2012, the first final court
judgement for hate speech against the LGBT population was
adopted by the Appeal Court in Belgrade. This was followed
by several other cases sanctioning hate speech in civil
proceedings.

14. In April 2016, the CPE warned about inaccurate and
insulting media reports attributing transmission of HIV to
“homosexuals” and thereby violating the dignity and rights
of gay and bisexual men.

15. LGBTI people are discriminated against in the workplace.
There s very little data available on workplace discrimination.
The LGBTI community in Serbia ranked the enjoyment of
economic and social rights and the elimination of labour
discrimination as their second highest priority for change. In
2009, the first court decision under the Antidiscrimination
Law was adopted by the Novi Sad Court of Appeal. This
decision related to a case of discrimination based on sexual
orientation in the workplace. However, no further cases have
been taken up following this decision.

16. Trans people face particular challenges in relation to
labour and employment, primarily due to the difficulty of
obtaining documentation that correctly shows their
reassigned gender. They are mostly able to get temporary
informal jobs. Some work as sex workers, which leads to
further stigmatization and increases their vulnerability to
violence and sexual health risks, including HIV and other
sexually transmitted infections (STls).

17. Although no official policy of the Serbian Army is publicly
available, LGBTI organizations claim that a kind of “don’t ask,
don't tell”? policy applies in relation to sexuality issues in
practice. This also applies in the majority of civilian
workplaces. In 2015, the CPE established a violation of the
Antidiscrimination Law in a case of trans person who served
as a major in the Serbian Armed Forces, and who faced
discrimination because of her gender identity in a statement
made by the Human Resources department of the General
Staff and in the decision of the Ministry of Defence on the
major’s termination of service.

18. A survey indicated that only one out of ten LGBT people
feel that medical institutions are adequately responding to
their physical and mental health needs. Based on previous
negative experiences, many LGBTI people fear coming out
could lead to stigmatization and secondary victimization.
Sometimes they are reluctant to reveal their sexual
orientation even when such information is of medical
relevance.

19. “Transsexualism” is classified as a mental disorder by the
health system. Since 2012, in medically-indicated cases 65
percent of the medical costs of sexchange have been
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covered by healthinsurance; therestmustbe co-financed
by patients themselves. However, costs of lifelong
hormone treatment are not covered at all by public health
insurance, and trans people also face shortages of
hormone products. Trans people who are undergoing
gender affirming surgery, also always undergo mandatory
sterilization procedures.

20. In general, there is a lack of publicly available data on
intersex people. A medical team of specialist doctors works
with intersex babies at the Dr Vukan Cupi¢ Mother and
Child Healthcare Institute of Serbia. However there are no
psychologists or psychiatrists in this medical team or
elsewherein Serbia who specialize inintersexissues.

21.Thereis no official public data on how many “corrective”
interventions have been performed with intersex children
so far. Recently, for the first time, a medical expert has
advised parents of intersex babies to delay any “corrective
surgery”

22.In 2015, the Dr Milan Jovanovi¢ Batut Public Health
Institute reported a sharp growth in the number of newly
diagnosed people with HIV (178 new cases were registered
compared to 130 in 2014). The HIV epidemic in the
Republic of Serbia is becoming highly concentrated
among the population of men who have sex with men
(MSM) (73 percent of all reported HIV cases). Whilst the
number of people living with HIV within the LGBTI
population has been rapidly growing, there is no national
strategy or action plan on HIV prevention. The last public
strategy on HIV response expired in 2015. There is a lack of
funding for programmes for HIV prevention or support for
peopleliving with HIV.

23. HIV treatment is available free of charge for all patients
with medical insurance. However, people living with HIV
only have access to the first generation of medical
treatment. Modern therapy is only available after viral
resistance to treatment has been proven, which is not in
accordance with comparative commonly accepted
practices. Post-exposure prophylaxis (PEP) for HIV is not
available. Pre-exposure prophylaxis (PrEP) medications are
alsonotavailable in Serbia.

24. The Republic of Serbia has been granting refugee
status to people who have been persecuted on multiple
bases including SOGI. LGBTI people from Serbia have also
been seeking asylumin other countries.

25. Formally, LGBTI people have access to judicial and non-
judicial remedies for discrimination, but these are often
ineffective in practice. More support is needed for NGOs
providing legal aid to LGBTI people and monitoring of
discrimination trials. Adoption of a law that would regulate
provision of free legal aid for all, including LGBTI people, is
still pending.

26. Organizations working on the promotion and
protection of the rights of LGBTI people are diverse, and
they are perceived as an important agent of change for the
position of LGBTI people in Serbia. LGBTl organizations and
activists are divided on major issues, including the Pride
Parade. Lack of sustainable funding is the major challenge
to organizational sustainability.




Main Recommendations

e

©

Adopt legislation on gender identity and enable legal
gender recognition for trans people in accordance with
their preferred gender.

Adopt regulations on civil partnership and adopt or
amend existing legislation to regulate the rights of
same-sex partners.

Adopt a new national strategy on HIV or an Action Plan
that will promote and ensure sustainable funding for
programmes related to HIV prevention and support for
people living with HIV, with a strong focus on key
populations particularly men who have sex with men
(MSM) and trans people.

Increase political commitment to promoting a culture
of respectfortherights of LGBTI peoplein Serbia.

Conduct efficient and effective investigations of
threats and assaults based on presumed or actual
sexual orientation and genderidentity.

Police, courts and prosecutor’s offices should collate
datarelating to hate crimes based on SOGI.

7]
(8]

©
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Ensure fair and effective court proceedings in cases of
discrimination and hate crimes.

Ensure that all discriminatory content about LGBTI
people is eliminated from textbooks and curricula, and
introduce affirmative and accurate portrayals of LGBTI
peopleintextbooks.

Introduce and enforce obligations for employers in the
public and private sectors to develop internal policies
and procedures to ensure the elimination of
discriminationincluding based on SOGI.

Raise awareness among medical professionals, human
rights defenders, relevant institutions and the public on
the situation and rights of intersex people.

Ensure access to healthcare without discrimination to
LGBTI people and people living with HIV.

Ensure effective partnerships among and between civil
society and other stakeholders such as government
counterparts and the private sector.

©UNDP The participants of the Serbian National LGBTI Country Dialogue




1. Introduction: The Position of LGBTI People in Serbia

Summary

The LGBTI population faces some of the highest levels of discrimination of all social groups in Serbia. Citizens in
Serbia express high levels of social distance towards LGBTI people and towards LGBTI people within families. AlImost
no information is available about intersex people. Social stigma and intolerance towards people affected by HIV is
intenseinall parts of society.

Inits 2016 Report on Serbia, the European Commission assessed that the “legal and institutional framework for the respect
of fundamental rights is in place [...] but its consistent implementation across the country needs to be ensured ...."4The
need to improve the position of discriminated groups was particularly emphasized. LGBTI people, together with Roma,
people with disabilities, and people living with HIV are recognized as the most vulnerable groups in Serbian society.> The
environmentin Serbia is uncertain and sometimes hostile towards LGBTI peoplef Thereis a need for a systematicapproach
from public authorities and state institutions to ensure that LGBTI people are able to enjoy internationally-recognized
rightsand freedom:s.

Conflicts in the territory of the former Yugoslavia’ and the ethno-nationalism that dominated political life in the 1990s
during the autocratic regime of Slobodan Milosevic 8 contributed to reestablishment of traditionalism in Serbian society.
They also contributed to strengthening of traditional gender identities and roles, such as the traditional roles of men and
women, as well as intolerance towards any deviations from these traditional models. Some authors have argued that
homophobia can be seen as areaction to the disruption of this socially-desired order?

Same-sex acts were first briefly decriminalized in Serbia in the Autonomous Region of Vojvodina in the 1970s. During the
1994 Criminal Code reform, sex between consenting adult men was finally decriminalized in Serbia!? Currently, the age of
consentis 14 years both for homosexual and heterosexual intercourse. However, until the legislative reform of the Criminal
Code in 2006, the age of consent used to be 14 for heterosexual and lesbian intercourse, while sexual intercourse between
consenting males was defined as a crime if one of the parties was a minor over the age of 14.77 Until 2008, the Ministry of
Health considered homosexuality to be anillness;? and transsexuality is still classified as a mental disorder.”3

In 1989, the Belgrade Team for Gender Dysphoria was informally established. Ever since, it has been one of the world’s
leading centres for gender affirming surgery.”#This has however not led to any significantimprovements in the position of
trans peoplein Serbian society.’>

“What's been missing all this time, especially up until four or five years ago, is that state institutions and the
medical industry don't discuss the whole array of issues and problems that trans people face—the suicide
rate is staggeringly high, as are homelessness, poverty, unemployment.... “Milan Puri¢, Gayten-LGBT 16

There is very little or no information about intersex people’” living in Serbia.’8Available reports indicate widespread
ignorance among representatives of institutions, including doctors and medical workers, which results in significant
violations of humanrights.’”? According to an intersex activist, there is a high level of stigmatization and self-stigmatization,
particularly in rural areas. This is probably why there are no active intersex communities in Serbia where intersex people
and parents of intersex children could look for support.20There is no Serbian term for intersex, and the English termis used
without proper understanding. The Serbian media equate intersex with the term “hermaphrodite” thereby strengthening
the social stigmarelating to being intersex.?’

According to the earliest public opinion polls on LGBTl issues, conducted by the Belgrade Centre for Human Rights (BCHR)
in the early 2000s, respondents recognized the existence of social condemnation and boycott of homosexual people in
Serbia. The number of people who thought there was “social condemnation and boycott of homosexuals” rose from 29
percent in 2002 to 52 percent in 2003.22In 2010, a Gay Straight Alliance (GSA) survey indicated that 67 percent of people
considered homosexuality to be anillness.23Three years later, the figure had fallen to 49 percent.24 A poll conducted by the
Commissioner for the Protection of Equality in 2013 showed that citizens in Serbia express the greatest social distance
towards LGBT people and people living with HIV, amongst all social groups.2>This could be a consequence of a very low
level of knowledge among the general population about LGBTI people. According to a 2015 survey by the National
Democratic Institute (NDI), only seven percent of respondents gave correct answers to the question of which social groups
are part of the LGBTI population.2¢

“It's not understandable to me. | am not saying they are bad people. | just do not
understand them and | could not socialize with them. | am simply disgusted by them. Not
even to have them near me.” Self-identified heterosexual respondent, NDI Survey27

NDI data also showed a mismatch between public perceptions and LGBTI experiences of discrimination. Whilst the
public estimated that discrimination based on SOGI occurs in 23 percent of cases, surveyed LGBTI people felt they had
been discriminated against in slightly over 50 percent of situations28 In one year only, the number of respondents who
said they personally interacted with LGBTI person almost doubled, from 10 percent in 2014 to 18 percent in 201 5%
While this is a significant increase, the number of people interacting with LGBTI people remains low. This is particularly
relevant since the study also indicated that personal contact between the non-LGBTI and LGBTI communities
significantly reduces prejudice and stereotypes against them30
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Attitudes towards LGBTI people as family members mirror the attitudes towards LGBTI people in the general population.
The majority of young LGBTI people live in families which disapprove of their sexual orientation.3” LGBTI young people who
come out to their families often become homeless as a result.32 Those coming from closed or more traditional communities
are particularly vulnerable, such as Roma women for example?3 It was indicated by an LGBTI activist that representatives of
some national minorities have publicly declared that their communities are free of LGBTI people.3#As a consequence, LGBTI
people belonging to these national minorities are fearful of coming out and seek safety in invisibility in the margins of
society. This causes feelings of guilt, shame, frustration, fear and sadness as well as emotional dysfunctionality >*>and mental
health problems3¢ According to a public opinion survey conducted in 2010 by GSA, as many as 17 percent of parents would
react violently to the fact that their child is homosexual?” CPE recorded the trend of increasing social distance towards LGBTI
people within families — an increase from 62 percent in 2009 to 82 percent in 201338 The Protector of Citizens reported in
both 2014 and again in 2015 that services have not been developed to assist young LGBTI people who have been forced to
leave their family homes after coming out3® The Ministry of Labour, Employment, Veteran and Social Affairs should have
provided such services together with local municipalities and NGOs#0

“...The most difficult thing for me is wanting to share my professional and personal successes
with them [family] first, but it means nothing to them because | am gay ..." Self-identified LGBTI
person#!

Support systems for coming out, and social support programmes specifically for the LGBTI population are not offered by
state-run institutions.*2 Notwithstanding all the shortcomings of the current systems of social care, some CSO
representatives argued that state systems would be best placed to provide such services, as they could offer more
sustainability than the NGO sector — but only once they have been properly trained, sensitized and equipped.#* The NGO
Duga has provided capacity building training on working with LGBTI people and their families to 30 percent of employees
of the Centres for Social Work (CSW) throughout Serbia# However, CSW does not yet have any procedures on screening for
identification of LGBTI people in families# Local authorities are currently not financing the provision of services to LGBTI
people by NGOs in the local communities. There are no guidelines determining the conditions for provision of combined
services to LGBTI people in the social care and healthcare sectors, hence itis not possible to license such programmes, and
no resources are allocated by local authorities for this purpose46

Support services are sporadically being offered by some NGOs, but their sustainability is predominantly dependent on
donor funds.#LGBTI organizations including LABRIS, SPY and GAYTEN have recommended opening safe spaces where all
services already being provided by NGOs would be offered in a single place.#8 This could also make their services more
sustainable and them more visible and accessible to the community# NGO EGAL is currently in the process of establishing
the first drop-in centre for trans people, and for other LGBTI people in need, where various counselling and support
services will be offered.>® Gayten-LGBT has run an LGBTI SOS line and trans support group since 2006, and is currently
offering free counselling and psychotherapy services to LGBTI people?’ Support systems for LGBTI victims of family
violence are also inadequate, but isolated good practice examples can be found, such as the first social enterprise that
employs LGBT people who are victims of family violence, founded by NGO Duga.*?

The European Union (EU) bodies have recognized efforts by authorities to strengthen the position of LGBTI people,
particularly stressing the importance of the support that has been extended to the Belgrade Pride.>3 Pride Parades have
taken place in Belgrade without incidents in the last three years, and although they have been heavily guarded, the police
presence has been dropping.>4 Organizers of the Pride do not think that lack of political support for the event is a problem
in Serbia any mores5 In December 2010, the first openly gay politician became a member of the Main Board of the Socialist
Party of Serbia (SPS),and in 2013 he was appointed as advisor to the Minister in charge of European integration.56In 2016, a
first openly lesbian woman was appointed as a Minister in the Serbian Government.>” Notwithstanding these
improvements, the EU emphasizes that “a stronger political commitment is needed to promote a culture of respect for
LGBTI people.”8

In 2015, the International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA) reported that “political support [to
rights of LGBTI people] varied ... as discussions began on the possibility of registered partnership for same-sex couples’?®
In 2013, a survey of attitudes of public authorities conducted by CPES0indicated that there is still a lack of deeper
understanding of discrimination, particularly indirect discrimination. Public office holders also showed high tolerance for
discrimination against sexual minorities, in part because they perceive being LGBT as an illness. Prejudice towards people
living with HIV was also widespread, as was the belief that they were to be blamed for their medical status. The CPE
emphasized that in order to achieve effective protection of the rights of LGBT people, the relevant actors in Serbia have to
work on implementing the tasks outlined in the Action Plan for the Chapter 23 - the Chapter on judiciary and fundamental
rights in the EU accession negotiatons process. Among other things, this will help to improve the trust that LGBTI people
have in public institutions, by eliminating the stereotypes and homophobic attitudes that still exist within these
institutionsé’ The CPE is providing training on anti-discrimination legislation and standards to state employees through
the Government’s Human Resources Management Service.62

Thereis no comprehensive data on the position of various religious communities®3 in Serbia towards LGBTI people. In 2009,
traditional churches and religious communitiesé4 protested in an open letter to the Prime Minister against some articlesin
the draft Anti-Discrimination Law, including Article 21 which was drafted to prohibit discrimination on the grounds of both
sexual orientation and gender identity. Gender identity was removed from the final version, but the right to express one’s
sexual orientation remained in the text of the Law. The Serbian Orthodox Church, the biggest religious community in
Serbia, has publicly condemed homosexuality, transsexuality and Pride Parades® and has extended public support to
politicians who seek to ban Pride Parades®®
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Finally, the media in Serbia has not devoted much attention to the discrimination and position of minority groups, and has
devoted a very small percentage of media space to these topics.6’According to a 2015 analysis of media reports on LGBTI
issues by the Gay Lesbian Info Centre, there was a decrease in the proportion of negative media reports on LGBTI issues
from 7.5 percent in 2012 to six percent in 2015.58 There was a significant increase in reports on LGBTI issues on Internet
portals. The media mostly reported on domestic LGBTI issues. The number of media reports about trans topics increased,
but there were fewer reports focusing on lesbians.®® Despite improvements, there were numerous concerns about the
language used, and discriminatory reporting continues to be a problem. LGBTI people’s organizations have provided
numerous trainings to journalists on human rights and anti-discrimination in the past. These have not been offered
continuously and their impact has not been monitored systematically. In 2016, the NGO Gayten produced guidelines for
the mediaonreportingon transissues.”’

2.Human Rights of the LGBTI People in Serbia

2.1 Legal And Policy Framework Overview

Summary

Serbia has adopted a wide anti-discriminatory legal framework. In some areas, there are legal gaps that leave the
rights of LGBTI people unregulated, including the rights of same-sex partners and access to documents for trans
people. And whilst relevant institutions have been increasing their efforts to improve the position of LGBTI
populationin Serbia, problems persistin ensuring theimplementation of existing legislation.

The Republic of Serbia has a comprehensive anti-discriminatory legal framework” that is largely in line with European
standards’? However, international organizations, state institutions for the protection of human rights and NGOs reporting
on human rights in Serbia have highlighted problems of weak and inconsistent protection of the rights of LGBTI people in
practice.”3

The Constitution of Serbia’# enshrines numerous human and minority rights and freedoms”? that should be interpreted in
line with valid international human rights standards.” Both direct and indirect discrimination on any grounds are
prohibited by the Constitution, but sexual orientation and gender identity (SOGI) are not explicitly listed as prohibited
grounds for discrimination.”” A 2012 survey of attitudes towards the Serbian Constitution’8 indicated that members of the
political, social and intellectual elite pointed to poorly-regulated protection of minorities, particularly of sexual minorities,
and theissue of same-sex marriage, as the main deficiencies in the human rights section of the 2006 Constitution.
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There are no legal provisions relating to intersex people specifically.” Legislation on gender recognition for trans people
has not been adopted, and the matter remains unregulated even in cases of gender affirming surgery.8’Rights of same-sex
partners are not regulated and same-sex unions are not legally recognized in Serbia.

In 2009, the general Anti-Discrimination Law was enacted. It recognizes SOGI as prohibited grounds for discrimination8’
This law interprets sexual orientation as a private matter. No one may be called to publicly declare their sexual orientation,
but everyone has the right to do so, and discriminatory treatment based on such a declaration is prohibited82While
discrimination on multiple grounds is recognized as a severe form of discrimination in the Anti-Discrimination Law, there is
notmuch dataavailablein this area.

“As a person with disability | feel more exposed as my disability is visible. As a lesbian, | am
not as exposed, because | am ‘in the closet’ and | am hiding my lesbian identity. Prejudice
about disability exists even within the lesbian community, and the sentence: ‘it’s ok within
four walls,” for a lesbian with a disability means additional walls.” - Self-identified LGBTI
persons3




Prohibition of discrimination based on sexual orientation was mentioned in the 2006 Labour Law,8*but the majority of laws
still include SOGI under general clauses, as ‘other’ grounds where discrimination is prohibited. The 2013 Strategy for the
Prevention and Protection from Discrimination for the period 2013-2018, and the accompanying Action Plan adopted in
20148 both envisage inclusion of SOGI among the personal characteristics that should be included when creating new
and amending existing laws that contain anti-discrimination provisions86 So far, the implementation of this
recommendation has largely been lacking. For example, amendments to the Law on Police explicitly include gender
identity but not sexual orientation 87 while amendments to the Law on the Fundamentals of the Education System and the
Law on Sports do not mention SOGI atall.

As an EU accession candidate country, Serbia is aspiring to align its legislation and policy with the EU. The Action Plan for
Chapter 23, covering the anti-discrimination policy and fundamental rights, is an overarching document that relies on
priorities and courses of action that were previously defined in the Anti-Discrimination Strategy and other strategic
documents88The Chapter 23 Action Plan envisages an early warning mechanismin case of delaysin the implementation 8¢

Serbiaisbound by almostall UN human rights treaties,?? and reports to UN bodies are being submitted regularly, although
they are sometimesincomplete and not always timely?’In 2014, the Government appointed the Council for the Monitoring
of the Implementation of Recommendations of the UN Human Rights Mechanisms. In 2013 in the second cycle of the
Universal Periodic Review (UPR), %2 the UN Human Rights Council made 77 recommendations related to the human rights
of LGBTI people in Serbia (out of 144 in total) that should be followed up by 2016.93UN Treaty Bodies also made
recommendations that are relevant for LGBTI people. For example, in 2013 the UN Committee on the Elimination of
Discrimination against Women made general recommendations that called on Serbia to ensure timely and effective
implementation of its anti-discrimination laws and to take measures to raise awareness about them, as well a specific
recommendation to adopt legislation on same-sex partnerships swiftly.*

As a member of the Council of Europe,? Serbia is also a party to the European Convention for Human Rights?¢ and the
European Social Charter,97 and has ratified numerous Council of Europe treaties.? CoE has issued recommendations for
improving the position of LGBTI people. All member states, including Serbia, should strive to implement these without
delay.%?By the end of 2016, the European Court of Human Rights has not yet ruled in cases regarding the human rights of
LGBTI people submitted against Serbia, but several such cases are pending before the Court.’®

In 2011, Serbia was among 85 countries which were signatories to a Joint Statement “Ending Acts of Violence and Related
Human Rights Violations Based on Sexual Orientation and Gender Identity”’0’A Joint “Statement on Ending Violence and
Hate Crime against LGBT People” was signed by Serbia and four neighbouring states at the 2015 IDAHO (International Day
Against Homophobia, Transphobia and Biphobia) Forum.'%2

2.2 State Institutions

hosted events related to the rights of LGBTI people, often in cooperation with civil society
organlzatlons (CSOs)1031n a session held in September 2016, the Committee for Human and Minority Rights and Gender
Equality and the Committee for European Integration invited the Parliament to adopt a Declaration against Homophobia;
invited the Government to adopt a national strategy against violence which will recognize violence against LGBTI people
and bullying in schools on the basis of assumed sexual orientation; and also invited the Government to work on the
adoption of a law which will regulate all legal consequences of a gender change!%This would be a clear statement of
Parliament’s position on SOGI rights, and would influence policy making.

The Commissioner for the P was established by the Anti-Discrimination Act, and is charged with
examining discrimination claims submitted by people claiming to have been victims of discriminatory conduct. The CPE
has examined numerous cases and established discrimination of LGBTI'% people and several cases of discrimination
against people living with HIV. Recommendations issued by the Commissioner are legally binding but not enforceable. No
multiple discrimination claims that included SOGI as grounds have been reviewed by the CPE!% The Commissioner issued
numerous recommendations to state bodies, businesses, and private individuals for improving the position of LGBTI
people and people living with HIV. Announcements alerting the public, as well as opinions on draft legislation and
proposed amendments concerning the equality of LGBTI people have also beenissued by the CPE. The CPE was nominated
forthe Rainbow Award% The capacity of the office has beenincreasedin 2016, but needs further strengthening./8

The CPE is actively cooperating with various stakeholders who engage in anti-discrimination and awareness raising
activities.’%? Currently the CPE is supporting a project implemented by the NGO IDEAS that is aimed at improving the
position of LGBTI peoplein Serbia, including theiraccess to the CPE. 0

The Protector of Citizens of t 17is an independent and autonomous public body, tasked with
protecting citizens' rights, controlling the legality and regularity of the work of government and the promotion of human
and minority freedoms.’72Also, the Protector issues opinions and recommendations on draft legislation and strategic
documents. The Protector monitors and reports on the rights of LGBTI people, issuing recommendations for the
advancement of human rights to state bodies and alerting the public about human rights violations. The Gender Equality
Council of the Protector of Citizens'3includes two representatives from LGBTI NGOs!™ The National Preventive Mechanism’’>
has been monitoring the position of trans people in the prison system and made recommendations to relevant
institutions!’ The Protector of Citizens reviewed complaints regarding violations of rights of LGBTI people in the education
system, the health system and in the sphere of culture!’” The Protector of Citizens was nominated for the Rainbow Award!8
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has a primary role in providing security to Serbian citizens, including the LGBTI
community and its defenders, and has made significant progress in improving its work and communication with the
community. In February 2014, the Mol drafted an Action Plan for the Improvement of Work and Cooperation of the Police
with Representatives and Associations of People of Different Sexual Orientation,’’® and appointed a Liaison Officer for the
LGBTI Community. Since then, eight additional local officers have been selected including one openly out lesbian, with a
possibility of new appointments in municipalities where such a need is recognized.’2Some 2,000 police officers attended
trainings on discrimination and working with LGBTI people, co-organized by the NGOs Labris and Duga, and a manual for
police staff is currently being prepared with Labris!2’ However, the need for further awareness raising remains. A 2015
opinion poll survey with Mol staff indicated that within some parts of the police force, up to 49 percent of staff still express
significant social distance towards LGBTI people and 37 percent towards people living with HIV/22 Two Rainbow Awards'?3
were given to the Mol: in 2013 to the Department for Organization, Prevention and Community Policing of the Police
Directorate,’24for their overall work with the LGBTI community and for establishing a very active communication and
cooperation with LGBTI organizations in cases of violence and discrimination}2> and in 2015 to the first Liaison Officer, Mr.
Aleksandar Stojmenovic for his dedicated work.'26

he Government Office for the Protection of Humz provides expert support to the Government

related to the protection and improvement of human and minority rights. The Office is currently implementing a project
entitled “Building Tolerance and Understanding of LGBT Population in Serbian Society,”?” and a twinning project under
the Instrument for Pre-Accession Assistance (IPA 2013), “Support to the Advancement of Human Rights and Zero Tolerance
of Discrimination".’26 The Office (then called Directorate) coordinated the process of drafting the Anti-Discrimination
Strategy and Action Plan, and is now in charge of monitoring and reporting on the implementation of the Anti-
Discrimination Strategy and Action Plan. The Office is also reporting to international human rights bodies!??

3. Protection of the Rights of LGBTI People in Serbia: Selected Topics

3.1 Security and Hate Crimes

Summary

Personal security is a top priority for the community. LGBTI people are victims of hate crimes thatin most cases have
not been properly prosecuted and sanctioned, even when they have been properly investigated. Reliable records of
hate crimesare notyetavailable.

According toa 2015 Survey of the Serbian LGBT community, achieving adequate levels of personal security is their number
one priority./30 Similarly, the 2015 NDI poll'¥’indicated that over 70 percent of LGBTI respondents had been exposed to
psychological violence and harassment (a rise of 15 percent since 2014), and 23 percent reported that they had been
physically assaulted based on SOGI. Media and civil society have reported cases of violence against LGBTI people for overa
decade, but there are still no reliable databases or statistics on the attacks.32In 2015, a crowdsourcing portal “Da Se Zna!”
was launched in an attempt to provide support to the victims and to keep track of cases of violence and discrimination in
oneplace’33

Violence motivated by perceived or actual sexual orientation and/or gender identity occurs in public and often in front of
numerous witnesses. Recent incidents include the case of two brothers who were attacked and stabbed with a knife on
public transport/34and an attack on a trans person on the streets of Valjevo which was recorded by CCTV cameras/3>LGBTI
human rights defenders have been facing threats and attacks as well, mostly by neo-Nazi and ultra-right organizations and
movements. In 2014, the home of Boban Stojanovic¢, a known LGBTI activist was attacked: an explosive was thrown at his
house, and graffiti of two male symbols was made on the wall’36 The most brutal cases of violence include killings, such as
the 2003 murder of Vjeran Miladinovi¢ Merlinka, a publicly known trans person and sex worker that still remains
unresolved.’3”

“Activism came at a high price. | have been attacked verbally and physically, my apartment has
been demolished several times, seven Serbian towns have been covered with posters with my
pictureonthem, | have beeninsulted....”—Boban Stojanovi¢, LGBTI human rights defender.’38

Whilst violence that takes place in the public sphere has a higher public profile, LGBTI people are also victims of hate-based
domestic violence within the family3? More data is needed on family violence against young LGBTI people. This includes
verbal and physical abuse, eviction from family homes and forced medical treatment, and is particularly pronounced
during the holiday season./#Roma lesbian women are particularly vulnerable, as they are exposed to multiple forms
discrimination and violence, including within their communities and families!4!

The introduction of hate crimes as an aggravating circumstance for sentencing, by amendments to the Criminal Code’#in
December 2012, was expected to contribute to the efficient prosecution of those suspected of violence and other crimes
against LGBTI people and to facilitate harsher punishments.’”43Numerous trainings on processing hate crimes have been
provided to legal professionals since then,’##and professional education on the topic was also envisaged in the AP 2014
Action Plan’#and the Action Plan for Chapter 23746

SERBIA




Almost fouryears later theimpact of these measuresis questionable, as there have been no court sentences for hate crimes;47
and there is no official centralized data on the number of reported crimes motivated by homophobia and transphobia!#
Since hate crimes are not a criminal offence under the Criminal Code, but an aggravating circumstance, keeping records of
hate crimes would require introduction of a new methodology, as current statistics are available only for specific criminal
offences!#? Partial progress has been made in this regard by the Public Prosecution Office, which has adopted a Rulebook
on Special Records that also includes hate crimes!5? Once the authorities start keeping records of hate crimes, it must be
done with special care in order to ensure protection of the sensitive personal data of the victims!>’ Such records would be a
useful tool for getting an overview of the key populations, type of crimes and perpetrators, and would further enable the
creation of adequate preventive mechanisms/!*2

“Afterthe attack, duetoinjuries, | hadto stay athome and take care of myself. My employer didn't have
any understanding for this, so | lost my job. | ended up with no money, so | had to turn to my family for
help, even though this was the last thing | wanted, because they never looked favourably on me being
gay. Apart from shock and fear which | continued to feel long after the incident happened, | also
startedto feel guilty and unworthy, because my family kept telling me that it was allmy fault.” Z.R.153

According to NGOs, a majority of hate crimes have never been reported to NGOs and even fewer cases are being reported
to the authorities/*4The reasons behind this include a lack of trust in state bodies; fear of coming out in public; fear about
possible secondary victimization that might result from making a report; and also a lack of information about existing
support mechanisms among the community.’*5Young people who are subjected to attacks often do not report violence
out of fear of the possible consequences of their SOGI being revealed to their families!56 There have been allegations that
the authorities refused to conduct investigations in cases that did not receive considerable media coverage; their
demeanour to victims was sometimes criticized as being insulting; and there have been allegations of police misconduct,
including violence and deprivation of medical care.’5”Alleged police misconduct was more presentin rural areas.*8

On the positive side, the Mol has been investing in efforts to train its staff>?and to improve communication with the LGBTI
community’éand the protection of LGBTI people, particularly in Belgrade and in some larger urban areas.’¢’As a result, the
police and other authorities gained more trust with the LGBTI community.62 Still, as the EC stressed in its Serbia 2016
Report, “Investigation, prosecution and penalties for hate-motivated crimes need to be stepped up.”63

Even when effective, police investigations are often not followed with indictments or judgements characterizing an
offence as a hate crime.In 2015, an LGBTI activist and her friends were attacked while sitting in a coffee shop in presence of
some other forty people. The attackers threw chairs, hit them, and shouted “Lesbians!” and some insults. Despite a prompt
reaction by the police, the investigation produced no outcome as no witnesses were willing to testify.64

Anotherissue raised by YUCOM'65is the situation where criminal charges against a defendant have been dropped in cases
of repeated physical attacks clearly motivated by the victim's perceived sexual orientation. This can happen as a result of
the principle of opportunity which allows for dismissal of criminal charges for certain offences. As argued by YUCOM, in
such cases, the Public Prosecution must consider the specific nature of hate crimes - where the object of protection is not
onlyanindividual but the society and in the interest of the public cannot arbitrarily decide not to prosecute.66

Lack of results of police investigations and the failure to achieve eventual convictions for hate crimesincreases the mistrust
felt within the LGBTI community towards the law enforcement system.’%”

On a final note, the two major strategic documents in the field - the Action Plan for Chapter 238 and the 2014 Anti-
Discrimination Action Plan, both envisage addressing the public through campaigns to boost tolerance within Serbian
society and to prevent hate crimes, but no such national public campaigns have been implemented so far’¢?LGBTI human
rights defenders also emphasized the need for a campaign that should be effective, thought through, and selected with
theactive participation of the LGBTI community representatives.70

3.2 Hate Speech

Summary

Although hate speech is prohibited by legislation, and suppression of hate speech is among the strategic anti-
discrimination priorities of the Government, it remains widespread - particularly in the run up to Pride Parades.

In its Progress Reports, the EC has continuously noted that LGBTI people in Serbia are often faced with hate speech and
threats.’”"Hate speech and threats are most commonly spread via media, social networks and the Internet, and in graffiti.
Hate speech is also frequent in readers’ comments on websites, including extreme statements such as threats, and in
reality-television programmes!”2 Politicians have also been found to be in violation of legislation prohibiting hate speech,
althoughinarecentcase an MP was absolved from examination because of parliamentary immunity.’73
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The Anti-Discrimination Act!7# the Criminal Code!7> Public Information Act’7¢and other laws forbid hate speech. Despite
some remaining weaknesses, the legal framework for the prohibition of hate speech has improved considerably!””
Prevention and suppression of hate speech in the media are envisaged as continuous activities in the 2014 Anti-
Discrimination Action Plan, aimed at preventing the spread, promotion and encouragement of hatred and intolerance!”8
However, notwithstanding all the legal prohibitions, hate speech is widespread in the media, and it is reported that the
media have been relaying hate speech without distancing themselves fromitl79 In some cases, editors of daily newspapers
have apologized to the LGBTI community after they had been addressed by LGBTINGOs regarding discriminatory content
in some of the published articles’8? BCHR recommended that laws should be supplemented by greater self-regulation and
self-control of the media and professionalization of editors and journalists!8’

In previous years, hate speech was particularly intense in the run up to Pride Parades. In 2015, the High Technology Crime
Department of the Mol found that 30 people threatened the organizers of the Parades and spread hate speech on social
networks'é2 Before and after the 2011 Pride Parade, inappropriate statements about the LGBTI community were voiced in
the Belgrade City Assembly, while statements made by Jagodina mayor Dragan Markovi¢ Palma about the Pride Parade
violated the anti-discriminatory legislation and amounted to hate speech’83 These are just afew among numerous similar
examples.

The CPE examined a number of complaints and established violations of prohibition of hate speech against LGBT people
on Internet portals’® on social networks'®>, in media’8, by holders of public offices including those in senior positions and
those in local authorities!8” clergy’88 and right-wing organizations!8? The CPE appealed to MPs and other public officials to
bear in mind the role they have to play in promoting equality and tolerance, and recommended that the National
Assembly Chairwoman should ensure that the National Assembly Rules of Procedure and Code of Conduct of the People’s
Deputies be amended to ensure compliance abrewith the non-discrimination principle and include disciplinary liability

forits violations!90 - —
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The most high-profile case’?’examined by the Commissioner was
a complaint submitted by Labris against Minister lvica Daci¢, who
was at the time Serbia’s Prime Minister, regarding his statementin
the media given just a few days before the 2013 Pride. The CPE
established that his words were disturbing and humiliating and
violated the dignity of people of homosexual orientation. Mr.
Daci¢ was recommended to meet with a delegation from Labris to
hear about the problems LGBTI people face on a daily basis.
Similar recommendations were issued in earlier cases, but Mr.
Daci¢ was the first person who acted on the Commissioner’s
recommendation and met with the Labris delegation’?2

In 2012, the firstfinal court judgement for hate speech against the
LGBTI population was heard by the Appeal Court in Belgrade. The
court found that the daily newspaper Press discriminated against
the LGBTI population by publishing readers’ comments
containing insults and threats to LGBTI people, which amounted
to hate speech. The Court also considered that the fact that the
comments were removed from the site 10 days later was
insufficient, since the moderator should have barred their
publicationin the first place. Press was ordered to print the court's
judgement without any comment or delay, and was warned not
to publish similar content in the future!93 This case was followed .
by several other cases where hate speech was punished in civil ! ' ; i\
proceedings!%4 f o
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3.3 Freedom Of Peaceful Assembly

Summary

After many years where the enjoyment of freedom of peaceful assembly was denied to LGBTI people, currently Pride
Parades are receiving support from relevant institutions and political commitment. Despite this, the majority of the
population stillopposes the Parades.

In September 2016, the latest Pride Parade was held peacefully in Belgrade, for the third year in arow, and in what seems to
be an increasingly relaxed social climate. Trans Pride was also peacefully held in 2015 and 2016. The LGBTI community in
Serbia is divided in its assessment of the support provided to Pride and of the progress made with respect to enjoyment of
freedom of assembly. One concern raised is that the freedom of the Parade participants is in reality rather limited since a
few thousand police officers are needed to safeguard them during the event!®>

However, itis clear that there has been considerable progress since 2001, when the first Belgrade Pride took place. That first
Pride event in June 2001 resulted in the brutal beating of participants and violence against police and bystanders. More
than 40 people, including Pride participants, police and bystanders were hurt by members of right wing nationalist
organizations and football supporters. Organizers criticized the police for not providing them with sufficient protection,
despite having previously issued guarantees for the security of participants!

The next attempt to organize a Parade took place in 2009. The announcement of the 2009 Pride initiated intense attacks
againstits organizers by ultra-right wing organizations. These were not adequately prevented by relevant authorities, and
intensified as the Pride day approached!®” As a result, some 24 hours before the Pride was to take place, a decision to
change the location of the event resulted in an effective ban'8 The CCS’?found that the right to the freedom of assembly
enshrined in the Constitution was violated by the decision to change the location of the 2009 Pride because this kind of
decision was notenvisaged by the 1992 Public Assembly Act, enforced at the time2%0

The 2010 Parade was a peaceful assembly attended by around 1,000 participants and there were no incidents at the Pride
venue29” More than 5,000 police officers provided security to the venue202 On the same day, some 6,000 demonstrators
from extremist and nationalist groups and hooligans participated in mass violence and destruction throughout Belgrade?%?
From 2011-2013, Pride marches were banned in a similar manner. The police would take a decision banning the assembly
justa day or two before it was scheduled to take place, without any explanation of the grounds?4 All Mol decisions to ban
parades were challenged before the Constitutional Court of Serbia, which partly ruled in favour of the applicants??> The
CCS found that it was not possible for organizers to challenge the bans since they were delivered immediately before the
events were scheduled, meaning that any appeal they could possibly have submitted would be decided upon much later.
The Court therefore established violations of the rights to judicial protection (Art. 22. 1), to legal remedy (Art. 36.2.) and
freedom of assembly (Art. 54). The Court decided there was no violation of the state’s positive obligation to protect
participants from violence and discrimination by third parties. Further, the Court found that the Mol did not have an
explicitly discriminatory position towards the applicants based on their sexual orientation. After exhaustion of all available
domestic legal remedies, cases regarding prohibitions of Pride Parades were also brought before the European Court of
Human Rightsin Strasbourg, where they are still pending?%

“It is a bit unnatural [to hold a Pride Parade] in a country where the majority of the population is not of such
orientation. There is no need forassembly.” Anonymous self-identified heterosexual person20”

While the attitudes of the LGBTI community in Serbia towards the Pride are divided, according to the 2015 NDI survey
nearly 90 percent of the general population opposes the Parade?’ The NDI survey however indicates that opposition to
the Parades reduces to less than 70 percent when the respondent knows at least one LGBTI person personally.Opposition
drops even further to 55 percent if the respondent is told that Pride is to take place as a peaceful street assembly and
violence is excluded as a factor. This is regardless of the respondents’ broader opinion of LGBTI people2%? This leads to the
possible conclusion that support for coming out programmes and suppression of discrimination and violence towards
LGBTI people by third parties could contribute significantly to building tolerance in Serbian society.270

3.4 Rights of Same-Sex Partners

Summary

The rights of same-sex partners are not regulated, same-sex unions are not recognized under Serbian law and
provisions of Family Law on de facto extramarital unions are not applicable to stable same-sex unions. Domestic
and international stakeholders have urged the state to regulate this matter, and the Government has included
regulation of same-sex partnerships and rights of same-sex partners amongits development priorities.
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There are no legal provisions on stable same-sex partnerships, and same-sex partners are left outside the scope of
protection regarding many rights otherwise guaranteed to married and unmarried couples, such as the right to alimony,
joint property, to legal inheritance, to pension survivor benefits, and other. The majority of the LGBT community in Serbia,
80 percent of the 2015 survey participants, found legalization of same-sex unions to be an important goal that LGBT
organizations should advocate for?'" Overall they ranked it as third priority, after personal safety and labour rights2’2
According to the NDI's public opinion poll, the general population in Serbia rejects the rights of LGBTI people to same-sex
marriage and child adoption?3 At the same time, some same-sex partnership rights are fairly accepted and this support is
even stronger among those who have had personal contact with an LGBTI person. Overall, 46 percent of participants and
69 percent of those who had personal contact with someone who is LGBTI thought that LGBTI people should have the right
to visit their partner in hospital or prison2’4 Focus groups with the general population demonstrated that people have no
problem with LGBTI people having all those rights, and very often do not even realize that those rights are a legal
consequence of being in a recognized union, and that LGBTI people do not have them because their partnerships are not
recognized?’>

“For example, what if your partner is in hospital in intensive care, and visits are limited only
to family members? It means you are not able to visit your partner.” -Self-identified LGBTI
person?76

The Constitution of Serbia defines marriage as a union based on the free consent of man and woman before the state body,
and equates extramarital unions with marriage. Likewise, the Family Law2'”defines both institutions as unions of men and
women, explicitly declaring a marriage between two people of the same sex as nulland void2’8

Relevant provision of the Family Law defining extramarital unions as long-lasting unions of people of different sexes?’? was
challenged by the BCHR before the Constitutional Court of Serbia (CCS). The motion was dismissed in 2010220 when the
CCS found that these were not discriminatory and that the concept of extramarital unions is defined indirectly, by the
definition of marriage in the Constitution. Therefore the same essential elements are requisite for both marriage and
extramarital unions to be recognized - notably that those people consenting to enter the union should be of different
sexes.221

The CCS222reflected on the jurisprudence of the ECtHR regarding the application of notions of private and family life to de
facto stable partnerships of same-sex people, and noted that these unions can be provided with legal protection, but
relied on the margin of appreciation given to states by the European Court on these matters.223

The ECtHR jurisprudence has evolved since, and the margin of appreciation has become narrower. The Court still
emphasizes that the rights of same-sex partners do not extend to marriage, under Article 8 of the Convention or Article 12224
However, the Court has acknowledged that same-sex couples are in need of legal recognition and protection of their
relationship, and has in some cases established a violation of the Convention when same-sex partners’ rights to form
unions have not been recognized. Most recently, in 2015 in Oliari and Others v. Italy,225 the Court found “that the Italian
Government have overstepped their margin of appreciation and failed to fulfil their positive obligation to ensure that the
applicants have available a specific legal framework providing for the recognition and protection of their same-sex unions”
(para. 185). The Courtacknowledged that the margin of appreciationis available to states on matters that, like this one, may
be morally or ethically sensitive. However, it noted that Oliari was not about certain specific and potentially controversial
“supplementary” rights which may or may not arise from a same-sex union. This was instead a case solely concerning the
general need forlegal recognition and the core protection of the applicants as same-sex couples. The Court explicitly relied
not just on the European consensus and developments in other parts of the world, but on the Italian context —
development in the jurisprudence of Italian courts indicating the need for regulation as well as popular acceptance of
same-sex couples and protection of their rights by Italian society.226 It remains to be seen whether similar progress in
attitudes towards same-sex unions on the national level will need to be shown in similar cases against other Member
States, like Serbia, that have not regulated stable same-sex unions.

In addition, under Serbian law there are currently no procedures for registering heterosexual partnerships either. If the
state decides to introduce registration for extramarital unions, excluding same-sex partners would be contrary to the
Convention.22”

Currently no specific rights are explicitly guaranteed to people in de facto stable same-sex unions under Serbian
legislation. The CCS, in the abovementioned decision,22¢ noted that there were two provisions in the Serbian legal system
that could be applicable to same-sex de facto unions. The provision of the Family Law on domestic violence includes the
notion of family members who were or still are in an emotional or a sexual relationship22° Similarly, the Law on Prevention
of Family Violence23%nvisages application of its provisions in the event of violence towards people in marital unions,
extramarital unions and partnerships, and this provision could provide protection to people in same-sex partnerships if
applied withoutdiscrimination, but the draft does not explicitly mention people in same-sex relationships.

The provision of the Law on Criminal Proceedings which defines who is relieved from testifying 23’ is applicable to people
who have been in an emotional or sexual relationship, or a nonspecific long-term relationship. There is no data indicating
that this has been applied to same-sex partnersin practice.23?
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Some provisions could be applicable to same-sex partners, but this is left to the discretion of authorities charged with their
implementation. Even if applied to same-sex partners in practice, these provisions remain discriminatory. One such
extremely rare example is the Law on Execution of Criminal Sanctions 233 which guarantees that a convicted person has the
right to receive two visits per month from a spouse, a child, a parent, or some relatives, and which enables the prison
principal to allow visits by other people. According to information from the prison and correctional facility “Zabela”
management?234 this institution does allow visits from same-sex partners.235

Shortcomings in the current legal framework and the recommendation to regulate the rights and obligations of same-sex
partners have been voiced by numerous stakeholders including the CPE,236 Protector of Citizens,237 NGQOs238 , and
international institutions239 This is also a specific objective of the Anti-Discrimination Strategy240 which is intended to be
realized through drafting a model Act on Registered Same-Sex Partnerships and a model Actamending the Inheritance Act
to equate marriage and civil partnerships and recognize same-sex partners’ right of direct inheritance24’ The 2014 Anti-
Discrimination Action Plan envisages opening public debates on these draftsin the last quarter of 2017242

In the draft version of the Civil Code?43 that was put up for public debate by the Ministry of Justice in 2015, a footnote was
added to the provision on marriage that in the course of public debate a possibility of regulating same-sex-unions by law
needs to be comprehensively reviewed taking into consideration different legally relevant positions and arguments244 A
single provision of the draft Code - on tenancy?4> — mentions explicitly same-sex partnerships alongside marital and
extramarital unions.

Recognizing only specific rights, without regulating same-sex unions, could also be problematic for the enjoyment of
rights in practice, as it would entail having to prove the existence of a union before the courts in every single case. This
raises numerous potential issues related to access rights such as how time consuming would it be to have these rights
recognized; which criteria the existence of such unions would be assessed against, the issue of how non-unified standards
would beinterpretedin practice,and others.

Civil society organizations, notably Labris and CUPS who drafted their own model law24¢ on registered same-sex
partnerships, have been endeavouring to generate a public debate on the topic.

Single Status Certificate

Some same-sex couples have opted to conduct marriages in other countries where such a possibility exists; however, such
unions are not legally recognized in Serbia. For this purpose, they need to obtain a single status certificate (an official
statement that one is not married). Situational testing conducted by Labris showed that some officials in the Municipal
Department of Vital Records in Belgrade (mati¢ne sluzbe), refused to issue these certificates when they were made aware
that the applicant was planning to use them to enable a same-sex marriage. The CPE established that this was a case of
directdiscrimination based on sexual orientation. A single person is entitled to such a certificate regardless of the purpose
it would be used for, and regardless of whether a marriage of two people of the same sex would have any legal
consequences in Serbia.?#” As reported by BCHR in 2013, the Belgrade Department amended its practices in accordance
with the recommendation248 There is no data on the practice of other municipal offices throughout Serbia.

3.5 Education

Summary

Significant social distance and discriminatory attitudes towards the LGBTI population among students are
widespread. Discriminatory content on sexual orientation and gender identity in textbooks needs to be eliminated
in accordance with recommendations by independent state bodies and NGOs. Peer-to-peer violence, including
violence based on perceived or actual sexual orientation, is a problem.

Thereis not much data available on how LGBTI people - students or professors alike — are treated in the educational system
in Serbia. However, opinion polls indicate that discriminatory attitudes towards LGBTI people are widespread within
educational institutions, both among students and teaching staff.

According to a 2014 survey on gender-based violence in schools, 32 percent of male teachers in primary and secondary
schools, and 17 percent of female teachers in primary schools and 13 percent in secondary schools agree that
“homosexuals” should not be schoolteachers?#Similarly a qualitative study indicated a common perception that
homosexual teachers who are open about their sexual orientation would not be well accepted .25 The Protector of Citizens
hasindicated that both teachers and other school staff, e.g. psychologists, are not trained to work with LGBTI pupils’
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The Protector of Citizens recommends that a needs assessment is carried out, and a specific training is designed to build
the capacity of employees in the educational system to adequately address the needs of LGBTI people?>?

Among school children, discriminatory attitudes are also widespread. Almost half of school-age boys, and one quarter of
girls surveyed in a 2012 study by Child Rights Centre showed negative attitudes towards people of different sexual
orientation, e.g. more than a third of students who participated in the survey, were not in favour of “/homosexual people
performing a public function” and agreed that “Homosexuality is an illness that should be treated, forcefully if necessary.”253
Thelargest percentage of students, 36 percent, supported negative positions about homosexual people2>4 In terms of HIV,
less than half of school children thought that their peers living with HIV have the right to attend school 255

Discrimination in education and professional training is forbidden by numerous laws including the Anti-Discrimination
Law?56 Law on Higher Education?57 Law on Textbooks and Educational Tools?*¢ and the Law on Primary Education?>9
However, only the Anti-Discrimination Law and Law on High Education?6?explicitly mention sexual orientation as a
forbidden grounds for discrimination. The Law on the Fundamentals of the Education System was amended, but SOGI was
not explicitly listed among prohibited discrimination grounds?’ although this was envisaged by the 2014 Anti-
Discrimination Action Plan262 and explicitly recommended by the Protector of Citizens263 In 2016, the Ordinance on
detailed criteria for the whereabouts of discrimination in schools was adopted, explicitly listing SOGI as prohibited
discrimination grounds?%4

As a specific objective, the Anti-Discrimination Strategy envisages ensuring the right to education is effectively enjoyed
without discrimination based on SOGI, as well as the promotion of tolerance and raising awareness that LGBTI people are
also to be treated equally. The Strategy emphasizes the need to support LGBTI people in the education system, both
students and teaching staff26>

The CPE examined a case of a university professor who, while giving a lecture on the “Theory of public opinions’ criticized a
decision to remove homosexuality from a list of diseases, and spoke about homosexuality in the context of “sickness’]
“medical treatment” and “sex change” The Commissioner found that the professor created a humiliating atmosphere and
insulting surroundings for LGBTI people, and thereby violated the Anti-Discrimination Law.266

Discriminatory Contentin Textboo

The problem of treatment of LGBTI people in school curricula and textbooks is twofold. Firstly, the topics of human rights of
LGBTI people and SOGI are absent from the curricula. Secondly, school and university textbooks contain discriminatory
contenton LGBTI people.

For almost a decade, numerous warnings and recommendations have been issued by civil society,?¢” the Protector of
Citizens268 and the Commissioner for Protection of Equality26® about the need to remove insulting and discriminatory
statements from textbooks. Analysis conducted by Labris270 and the Public Policy Research Centre2’’ found numerous
examples of discriminatory definitions and explanations in textbooks used in both the civil and military education
systems. Labris found that some books for high-school students for the 2013/2014 school year classified homosexuality as
deviant sexual behaviour?”2 and attributed homosexuality to hormonalimbalances?73

“[High-school students] usually make no difference between paedophilia and homosexuality.” S.
Miljkovié, high-school civic education teacher in Belgrade274
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An earlier analysis conducted by Labris in 2006 included textbooks for courses in medicine, psychology, sociology, law and
pedagogy at Belgrade University. This showed that all but one textbook connected homosexuality with negative
stereotypes, prejudice, psychiatric diagnosis or criminal behaviour. There were no examples which mentioned homosexual
behaviour in a positive context amongst the books which were analysed.?”>The Public Policy Research Centre found
significant discriminatory content in Military Academy textbooks, mostly those dating from decades ago.276 Some positive
examples have also been emphasized, such as a recently published book Management of Human Resources thatincludes a
review of anti-discriminatory provisionsin Serbian legislation2”7

The educational authorities confirmed to Labris that discriminatory content will be removed from the 2016/2017
curriculum278 There is no evidence that this has been done. The 2015 Law on Textbooks,2”? in accordance with the
recommendation by the Protector of Citizens, contains a provision that envisages that textbooks and educational materials
should enable the implementation of the equality principle, and must not discriminate or encourage discrimination of a
person or a group in content or shape289The Protector of Citizens recommended that the Ministry of Education introduce
content addressing allimportant issues relating to LGBTI rights into primary and secondary school curricula, and then into
textbooks28'In the Autonomous Province of Vojvodina in 2012, a regional pilot programme on sexual education was
introduced in ten high schools. This included facts on SOGI among other information282There is no available information
indicating theimpactof thisinitiative or widerimplementation of similar programmes.

Peer-to-Peer Violence and Bullying

Violenceis presentin schools and residential educational institutions, and is widespread.283In previous years the media has
reported on numerous particularly brutal cases of school violence.284 However, there are no specific surveys conducted on
peer-to-peer violence in schools based on SOGI28> According to a UNICEF study conducted in 2006, a minimum of 65
percent of all students are victims of peer-to-peer violence at least once every three months28 Information on the
prevalence of violence among students should be examined together with evidence of widespread discriminatory
attitudes and prejudice towards people based on their sexual orientation.28” According to a study that focused on high-
school students, violence in schools is most common against LGBTI people?88Some earlier data showed that 21 percent of
surveyed students had verbally attacked or threatened someone they thought was gay or effeminate, and 13 percent of
them stated that they actually helped to beat them up. According to the same survey some 60 percent of students agreed
that violence against homosexual people was always justified.?8?

“[H]e took my hand, turned me towards him and slapped my face for several minutes in front of the whole

class until the teacher reacted. .. he told me he would kill me for being a faggot ... he got no punishment
and later continued to threaten me.” Anonymous self-identified LGBTI person290

Numerous legal provisions on anti-discrimination in the sphere of education deal with issues of violence in schools and the
responsibilities of schools and other authorities when such cases occur. The Law on the Foundations of the Educational
System forbids any kind of violence, abuse and neglect by students and school staff2?"The Law on Primary Education292and
the Law on High School Education293 introduce obligations for schools to develop programmes for protection from
violence, abuse, and neglect. Additionally, responses from school authorities are defined in more detail in the Rulebook on
the Protocol on Actions of Institutions in Response to Violence, Abuse and Neglect.2?4The Ministry of Education, Science
and Technological Development has a Unit for the Prevention of School Violence, established in 2012295 Since 2006,
together with UNICEF, the Ministry has been implementing the “Schools without Violence” project in 273 schools in 90
towns2%Previously, this project was not dealing with SOGI-based violence specifically.?®”

Numerous strategic documents have dealt with this issue as well. The 2014 Anti-Discrimination Action Plan envisages
monitoring of the implementation of the adopted Strategies and correspondent Action Plans in relation to children??,
namely the National Plan of Action??? and the National Strategy for the Prevention and Protection of Children against
Violence3% However, both of these documents expired in 2015, and the Government has not taken steps to initiate
adoption of a new National Plan.30" The Strategy for Youth also recognizes the problem of violence in the educational
system and emphasizes development of a coordinated, multidisciplinary approach and cross-sectoral cooperation in
planning and implementing services for youth victims and perpetrators of violence.302The Strategy further endorses
measures to promote reporting of cases of violence in schools3% and educational programmes to prevent it and assist
victims304

There is data indicating that violence remains unreported because it is sometimes perceived as “normal’; or for reasons
such as fear, shame, or lack of trust in institutions3%> Collection of data on violence among youth and monitoring of the
implementation of preventative activities is of crucial importance, and this is also a priority recognized by the Strategy for
Youth306

The UN Committee on the Rights of the Child will be considering a report by the Republic of Serbiain early 2017.One of the
questions put to the state in relation to previous reports is to specify measures that have been taken to tackle violence
against childrenin schools39”
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“Then they started ignoring him, then a game of ‘pretending he is invisible like the air’ began. The
worst game kids can come up with. They never reported that he was absent from class, when he is not
present, they don't report it, he just does not exist for them. | ask where he is, they say, ‘We don’t know.
Anonymous self-identified heterosexual person®”

m

The CPE examined a complaint submitted by a pupil who alleged that he was insulted and called names by his peers
because of his sexual orientation3%Even though discriminatory actions in this case were taken by students, the applicant’s
peers, the Commissioner established that the school was also responsible, and gave additional consideration to the fact
that discriminatory acts took place on school grounds, an educational institution. The CPE noted that the applicant had
previously dropped out of regular schooling, because he was bullied after revealing his homosexual orientation, and
stressed that at this point the school should have introduced appropriate measures in the form of intensive and
continuous activities to address the pupils’ discriminatory attitude and to increase their tolerance towards the LGBTI
population, as the risk of future violence was predictable. The CPE concluded that the school authorities had notacted ina
timely fashion to prevent discrimination against the pupil because of his sexual orientation, and recommended that the
school principal should undertake all the necessary measures without delay. These measures included ensuring that all
the school staff undergo training on the prohibition of discrimination on grounds of sexual orientation or other personal
features; to ensure that all the school staff are sufficiently aware of the issues involved; and to develop a spirit of tolerance,
respect for diversity and non-discriminatory behaviour among the pupils through relevant programmes, workshops and
training.310

3.6 Labour Rights

Summary

The legislative framework forbidding discrimination in employment and at work is in place, but its enforcement is
largely ineffective. Very little quantitative data on discrimination is available, but tackling widespread
discriminationinthelabour sphereis atop priority of the LGBTI community.Legal remedies are notadequate. Trans
people and peopleliving with HIV are particularly vulnerable.

LGBTI people face widespread workplace and labour-related discrimination,?’’but there is very little data available on this
issue3’2Presumably this is due to the fact that the workplace is a stressful surrounding for most LGBTI people and hence
they fear being outin the workplace3’3While there is no quantitative data to prove existing labour discrimination based on
SOGI, there are qualitative studies that corroborate these assumptions. For example, a 2014 survey of priorities among the
LGBTI community in Serbia ranked the enjoyment of economic and social rights and the elimination of labour
discrimination as the second highest priority, after protection from violence3’4 Enjoyment of economic and social rights
(i.e. economic independence), allows LGBTI people to be open about their SOGI, since many LGBTI people live on the
margins of society after being rejected by their families3’*

According to a population survey conducted in 2010 by GSA, 56 percent of participants would not want a homosexual
person as their supervisor, and 47 percent would not want a homosexual person as a co-worker.376 No official records exist
onlabour discrimination based on HIV status, but there is evidence of such discrimination, in spite of reluctance of victims
to report it out of fear of further stigmatization.3’” As BCHR reported in 2009, one out of three respondents in a survey
conducted by the Public Health Institute thinks people infected with AIDS should be dismissed, regardless of their
performance at work378

The Antidiscrimination Law prohibits labour discrimination in employment, and promotes equal conditions for enjoying
all labour rights including promotion, professional training, and fair and satisfactory working conditions.3’? The Labour
Law*?%prohibits direct and indirect discrimination of employees and people seeking employment based on sex or sexual
orientation322

“Due to the very fact that they are not accepted, automatically they are not
promoted much. If they haven't publicly declared themselves for who they are, they
arepromoted.” Anonymous heterosexual person on promotion of LBGTI people3??

The CPE has recommended that companies should educate employees on discrimination, and that it should be obligatory
for all public authorities and private employers to develop internal policies and procedures that will support the
elimination and protection from discrimination; gender balanced human resource policies; and management of national,
ethnic, linguistic and other diversities.323Companies in Serbia rarely have anti-discrimination policies, and only a few are
conducting human rightsimpactassessments.324
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The first positive court decision under the 2009 Anti-discrimination Law was adopted by the Novi Sad Court of Appealina
case where the applicant was discriminated against in the workplace by a colleague.325 However this decision was not
followed by additional cases. The Court established that the applicant was a victim of severe discrimination by his
colleague that lasted continuously for several months and included insults and threats, and on a few occasions, even
physical violence. The Court noted that;

“Without doubt the words ‘fag’ and ‘faggot’ are expressions which in the Serbian language have the
meaning of negative, demeaning, debasing and insulting identification of gay men and that their
usage ‘represents a disturbing and demeaning act which aims to violate and represents the
violation of dignity based on a personal characteristic - homosexual orientation.”326

The applicant was afforded damages for suffering mental anguish on account of violations of protection of personality and
privacyrights, reputation and honour327

“I try to work hard and my sexual orientation certainly does not affect my work results. Like everyone, |
consider a good work atmosphere to be very important, but instead | had maltreatment and | was very
depressed because of daily humiliation. It was very difficult but | realized that | should not suffer this
because | did not do anything wrong. | came to GSA and we filed a lawsuit. | wanted the State to protect me,
to show that it is interested in protecting me. | am pleased with this final verdict, because it confirmed that |
did the right thing, but the first instance verdict disappointed me. After it | thought there was no justice, but |
did not want to give up, | continued to fight and justice is finally here.” From the statement of M.A., the
applicant in the above-mentioned case328

LabourRights of Trans People

Trans people are generally in a very difficult position in relation to employment and labour rights,329 and this is also
recognized in the Anti-discrimination Strategy. Even people who have undergone surgical procedures and obtained legal
recognition, including officially-recognized changes to their sex and name, have had difficulty in obtaining diplomas
reflecting their new personal data, and been put in a disadvantaged position in the labour market as a result. Research on
the position of trans people has indicated a mismatch in the educational levels and jobs held by trans people in Serbia.
Before obtaining new documents it is very difficult for them to find work, and they are mostly only able to get temporary
jobsin the grey economy. This additionally jeopardizes their livelihood 339 Some of them are working as sex workers, which
increases the stigma they face on multiple levels and makes them more vulnerable to violence and sexual health risks,
including HIV.33"Information on multiple discrimination is not available, except in isolated cases e.g. it was reported that
Roma trans people are particularly vulnerable as they face discrimination on multiple grounds of gender identity, ethnicity
and economic status332

“Sometimes it would happen that [an employer] is very direct, so | was told many times that they don’t want

to hire me so their reputation would not be jeopardized for hiring a trans person, and sometimes | was
mocked and insulted. Sometimes they say they are not interested, and this would be just fine, if their attitude
had not been completely different before the girl they saw took out a personal document with a male name

in it.” Sasa, a trans woman who is a graphic designer and who graduated amongst the top three in her class333

LGBTIPeople in the Armed Forces

There is little data available on the position of LGBTI people employed in the armed forces. The public relations office for
the Ministry of Defence stated that “Sexual orientation is not an obstacle for becoming a professional soldier in the Serbian
Army[...]Jand[...] questions about sexual orientation are not asked in any of the stages of recruitment...."334According to
LGBTI organizations, a kind of “don’t ask, don't tell” policy applies in practice, the same way it applies in a large number of
civilian workplaces335

In 2015, the CPE336 examined a case of trans person who served as a major in the Serbian Armed Forces, and who was
discriminated against in a statement made by the human resources department of the General Staff which referred to her
as a person “with a psychiatric diagnosis who could damage the reputation of the Serbian Armed Forces” The same
statement was repeated in the decision of the Ministry of Defence on the major’s termination of service.
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The Commissioner established a violation of the Anti-discrimination Law, which forbids exposure to harassment and
humiliating treatment on a discriminatory basis?3’and made arecommendation to the Ministry and to the General Staff to
issue a written apology to the applicant and undertake measures for reduction of transphobia, building tolerance and
prevention of discrimination of transgender and transsexual employees of the Ministry of Defence and army personnel.
The CPE reported that the Ministryimplemented the recommendation338

3.7 Health

Summary

Deficiencies in the healthcare system in general can be attributed to legislative shortcomings, as well as to the
inadequate enforcement of the regulations and lack of financial resources. LGBTI people face discrimination in
access to healthcare, and are not comfortable sharing information about their SOGI, even when this is potentially
medically relevant. Only transsexuality is recognized by the health system, and is classified as a mental disorder.
Whilst the number of people living with HIV within the MSM population has been rapidly growing, there is no
national strategy on HIV prevention or sustainable funding of programmes for HIV prevention.

As reported by both the state and NGOs, in practice LGBTI people face discrimination in access to healthcare’39The
Constitution protects the right to healthcare and obliges the state to assist the development of health. The Healthcare Act340
contains provisions on anti-discrimination, without explicitly mentioning SOGI34" Access to health is undermined,
particularly in rural areas, by insufficient funding being available for the health sector and inadequate coverage of the
population by doctors and other medical staff34? Lack of access to healthcare, for the population in Serbia in general, can
be attributed both to legislative deficiencies and to inadequate enforcement of the regulations343Under the Patient Rights
Act3# Patient Rights Advisors3% (a frontline administrative body examining patients’ complaints) stationed in local
municipal buildings were established. By the end of 2014, such advisors had been appointed in the majority of
municipalities. The Health Councils, with the participation of representatives of civic associations focusing on patient
rights, were supposed to review patients’ complaints and actively participate in improving healthcare in local areas. Some
municipalities failed to form Councils, and the Ministry of Health extended the deadline to the beginning of 2020, thereby
leaving some patients without a complaint mechanismin the event that they did notagree with the advisors’ decisions346

There are numerous shortcomings in the legislative framework for the protection of health-related medical data?4” The
Commissioner for Information of Public Importance and Personal Data Protection (CIPIPDP) warned that patients’ personal
dataisinsufficiently protected in the Ministry of Heath's IZIS electronic database?* Under the Law on Protection of Personal
Data349 one’s sexual orientation is considered to be particularly sensitive data and, with the exception of special
circumstances, can be processed only on the basis of free, written consent by the person, provided that he or she has been
previously informed about the purpose and all other relevant questions in connection with the processing3*? The CPE
established the existence of a discriminatory practice in a state-run clinic for students, where a regular systemic medical
exam questionnaire included a question on a patient’s sexual orientation®’ End of processing and deletion of the collected
datawas ordered by the CIPIPDP352

A 2012 SPY survey indicated that only one in ten LGBTI people feel that medical institutions are adequately responding to
their physical and mental health needs. Respondents in the survey said that the protection and improvement of physical
and mental health of LGBTI people within the existing medical institutions could be achieved by raising awareness among
state medical service providers about the specific needs of LGBTI people3>3 Currently, medical textbooks contain a limited
amountof relevantinformation,andin some cases treat sexual orientation as a disease 34

Based on prior negative experiences, many LGBTI people fear coming out could lead to stigmatization and secondary
victimization as a consequence of an unprotected atmosphere, where confidentiality can be jeopardized3*>LGBTI people
are sometimes reluctant to reveal their sexual orientation even when such information is of medical relevance 356

“If they don't say that they are gay, then they are the same as anyone else. Nobody will refuse to treat
you if you are gay, but if they know it, they will probably see you...in a way...maybe you are carrying a
disease. Doctors will also probably think sorts of things about you. But they will not refuse to treat
you....” Anonymous self-identified LGBTI person 357

Participants in a recent survey suggested that one of the most striking examples of discrimination against LGBTI people in
the health system is the limitations of rights that would normally be accorded to partners in a heterosexual relationship3>®
These include the right to visit patients, to make medical decisions on someone’s behalf, and the right to health insurance.
Other health issues raised by the LGBTI community representatives include discrimination against gay and bisexual men as
blood donors, the difficulties for lesbian women seeking to access artificial insemination procedures and the increased

health risks of using drugs as part of sexual practices (so called “chemsex”) 359
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Trans People and Access to Healt

The health system of Serbia recognizes transsexuality and classifies it as mental disorder3%9 Despite the fact that the
medical team for gender affirmation was established in Belgrade in 1989, this area remained unregulated until 2012, when
the Ministry of Health formed the Republic Expert Commission for Treatment of Transgender Disorders3%’ So far, the
Commission has only adopted procedures for transsexual people who want to undergo both hormone and surgical
interventions as part of a gender confirmation process. The Commission also gives an expert opinion as to whether
someone meets medical criteria for initiating the sex affirmation process362

Since 2012, in medically-indicated cases, 65 percent of the medical costs of a sex change are covered by health insurance.
The rest must be co-financed by patients. Financing of the lifelong hormone treatment is not regulated, and occasionally
there are shortages of supplies of hormones in the market. Gayten has even reported that fake medicaments are on the
market363 Another challenge for trans people in Serbia is the lack of health services provided to people under 18, including
the lack of provision of puberty-blockers, medication that could spare a young person from unwanted and stressful bodily
changes during puberty and that would make certain surgical interventions unnecessary364

In Serbia, for trans people undergoing gender affirming surgery, a sterilization procedure is mandatory. The CPE and
Protector of Citizens recommended that this practice should be changed, so that trans people are able to make an
informed decision about the procedure36®

Mental health professionals should not have a negative attitude towards trans people, and should not impose binary
gender roles. They should assist families in being supportive to trans children and adolescents. Medical staff need to be
educated about transgender issues. They should inform their clients about treatment options, and support trans people
and theirfamily members and human rights defenders as educators in their communities366

People Living with HIV

“[Clurrently HIV is circulating among members of the gay population born between 1985 and
1995.”Dr Dubravka Salemovi¢, HIV specialist at Belgrade clinic3%”

In 2015, the Dr Milan Jovanovic¢ Batut Public Health Institute reported that 2,076 people are living with HIV in Serbia, and
estimated that a further 1,100 are unaware of their condition. A sharp growth in the number of newly-diagnosed people
was recorded that year, with an increase of 30 percent of new cases (total number 178) was registered compared with 2014368
Theincrease is particularly noticeable in the MSM population —accounting for 73 percent of all reported newly-diagnosed
HIV cases in 2015. This is a sharp increase, compared with 26 percent in 2002 and 11 percent in 1991369 It appears that
prevalence is rising primarily among young men, with one third of newly-diagnosed cases in 2015 affecting the 20-29 age
group.3?0 According to WHO criteria, Serbia is a low-HIV-prevalence country. The epidemic is moving towards concentrated
HIV prevalence among MSM (according to a surveillance report from 2013, HIV seroprevalence was higher than five
percentamong MSMin Belgrade and two other cities and less than two percentamong IDU and CSW)37" Officially, there are
no records of trans people living with HIV in Serbia due to the fact that they are registered by the health system as MSM372

In 2013, the National Commission for the Fight against HIV/AIDS and Tuberculosis (NCHATB)373was established as a multi-
sectoral body within the Ministry of Health. It is charged with monitoring and evaluating the national response,
formulating the strategic direction for HIV and tuberculosis response and defining priority activities dealing with these
infections. The Commission included representatives of LGBTI/MSM-led NGOs as regular members374 However, the
Commission has not been actively implementing the activities it was tasked with3”> The EC3’6 and NGOs warned about the
lack of sustainable funding since the withdrawal of funding from the Global Fund in 2014 for organizations working with
people living with HIV, and of almost all state funding for programmes related to HIV prevention and support for people
living with HIV377 The GF project was crucial for the development of NGO services for HIV prevention among MSM. After the
closure of the project, services for MSM were discontinued or scaled down378 The need to continue with funding was
reaffirmed by all stakeholders. The priority areas agreed upon for the MSM population include: community-based
voluntary counselling and HIV testing; outreach and mobile medical units working with key populations, including MSM;
drop-in centres for key populations including MSM; and care and support programmes for people living with HIV379 NGOs
also identified that the National HIV Strategy for the period 2011-2015 has expired and no steps have been taken with view
of adopting a new Strategy in spite of the significant increase ininfections in recent years380

The UN ECOSOC Committee in their 2014 Concluding Observations recommended that Serbia should address the spread
of HIV/AIDS by promoting adolescent health and providing health counselling and services to the general public3®’
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Serbia will be eligible to receive a further allocation from the Global Fund for the 2017-2019 period again3é? Serbia received
anallocation letterin December 2016 with information about the amount of available funds and eligible activities383

HIV treatment is available free of charge for all people living with HIV who possess medical insurance. However, people
living with HIV only have access to the first generation of medical treatment, with modern therapy only being available
after viral resistance to treatment has been proven384 First generation treatment has caused numerous side effects for
some people living with HIV. These interfere with normal daily activities and hence contribute to further victimization, for
example in the workplace385 This practice is notin accordance with WHO treatment guidelines, or with common practices
inthe UK, USAand the EU, which allagree that the most efficient therapy is the only adequate treatment386

Post-exposure prophylaxis (PEP) for HIV is not available because the current formulation of rules allow for prescription of
medication only with an established diagnosis, and not as a preventive therapy38” Pre-exposure prophylaxis (PrEP) is also
notavailable. There are noindications that the State will support PrEP388

A 2012 survey on the quality of life of people living with HIV indicated that more than quarter of survey participants have
been exposed to stigma and discrimination in a health institution in the past 12 months. At the same time, more than 30
percent of medical workers discriminated against people living with HIV382 There is a lack of trust in public health
institutions among LGBTI people, who in most instances only choose to undergo testing in public medical institutions in
cases of serious health risks39? Privacy is not always assured for people receiving HIV test results, nor an adequate approach
to dealing with the results, particularly in smaller towns, and this also undermines the trust in medical institutions39’ There
is no sustainable low threshold community-based testing practice, only low-level community initiatives that occur
occasionally. Two main priorities in HIV treatment identified by the Serbian LGBTI community are enabling access to
preventive medical treatment-PrEP, and access to home HIV tests39?

The CPE established discrimination against people living with HIV in access to health services in several cases - including a
case where an applicant living with HIV was denied treatment by a state-run medical centre and redirected to another
institution393

Discrimination was also established in several cases of denial of dental services3%¢ The situation is significantly more
difficult for LGBTI people living with HIV, as they face additional stereotypes and stigmatization3®> In April 2016, the CPE
warned aboutinaccurate and insulting media reports attributing transmission of HIV to homosexuals, violating the dignity
and rights of LGBTI people3%

In 2014, the CPE found discrimination when a patient’s HIV-positive status was clearly marked in red letters on the front
cover of their medical file37 The CPE subsequently requested that the Ministry of Health should issue instructions to all
institutions requiring that HIV status must not be used as label on medical files, and can only be written down in a
designated columnin the same style as other information on the patient’s diagnosis398

Intersex People3?

In general, there is a lack of publicly available data about intersex people, including on the number of intersex children
born in Serbia. Unofficial data indicated that between 6-8 intersex babies are born in Serbia every year.490 Intersex
variations are still considered to be medical disorders#0?

Within the Dr Vukan Cupi¢ Mother and Child Healthcare Institute of Serbia, a team of specialist doctors has been
performing surgeries on intersex babies for 15 years. They are relying on the hospital’s internal guidance rules, but this
guidance does not cover all intersex diagnoses and there are no legislative provisions regarding medical procedures on
intersex babies and children. There are no psychologists or psychiatrists in this medical team or elsewhere in Serbia who
are specialized on intersex issues. Hence no support is provided to intersex children and their families. The Council of
Europe (CoE) Human Rights Commissioner recommends offering interdisciplinary counselling and support, including
peer support#02 NGO Gayten has initiated the creation of a support group for intersex people.

Parents are involved in the decision-making process on medical procedures performed on intersex babies, but they are
often pushed to make decisions quickly. One of the reasons is the obligation for parents to register newborn babies within
30 days, so that birth certificates and other registration papers can be issued. They are pushed to determine a baby’s
gender within this timeframe, and sometimes to opt for “corrective surgeries” The CoE recommends the introduction of
flexible procedures in assigning and reassigning sex/gender in official documents while also providing for the possibility
of not choosing a specific male or female gender marker#03 During the reform of the Law on the Personal Identification
Number, a solution that provides a procedure for assignment of a personal number that does not include sex/gender
determination should be considered.
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There is no official public data on how many “corrective” interventions have been performed so far. Recently, for the first
time in Serbia, parents of intersex babies have been advised by a medical expert to delay “corrective surgery” The CoE, UN
and international human rights experts have called for ending harmful medical practices on intersex children, including
unnecessary surgeries, hormonal treatments and other procedures including sterilisation, without full, free, and informed
consent#04

Sometimes intersex people are not aware that they have been subjected to surgery or other interventions in infancy, and
often when they know about it, they are advised not to speak about their medical history to anyone. They should be
provided with access to their medical records#05

Intersex people who have been subjected to surgery in early life, and whose sex was wrongly determined at the time, may
be faced with gender affirmation surgery later in life. As a result, they face additional health risks, social stigma and
discrimination.

3.8 Access to Documents for Trans People*”

Summary

There are no legal provisions or procedures for gender recognition, even in cases of sex affirmation. The
Constitutional Court of Serbia established that denial of legal recognition of sex change of a post-operative
transsexual constitutes a violation of the right to privacy and dignity. Rules of Procedure on changes in the
designation of the namein terms of gender in certificates and diplomas have not been adopted.

Trans people face a high degree of discrimination in all aspects of daily life and in the enjoyment of their basic human rights.

In surveys, trans people identified administrative and bureaucratic procedures as the major obstacle to achievement of
their rights#07 in particular the difficulty of gaining access to documents that correspond to their current gender identity#08
Serbia has no legal provision or procedures for gender recognition, even in cases of gender-affirming surgery:#9

Relevant state authorities, primarily municipal offices in charge of vital records of citizens, have no legal guidance on when
and how they should make changes to birth certificates — specifically to a person’s name or to their personal number, which
reflects their sex at birth. Hence their practice has been diverse, and has sometimes depended on the goodwill of a
particular civil servant dealing with any given case.#’?A systematic and standardized approach among the Serbian
municipalities is needed. The CoE Committee of Ministers’ recommendation4’’requires states to enable fast, transparent
and available change to such documentation. Serbia requires sterilization,#’2gender identity disorder diagnosis, very
invasive gender-affirming surgery, and dissolution of a marriage before legal gender recognition can take place. All this,
and especially the request for a sex affirmation procedure, contributes to a significant number of trans people who refuse
to perform any surgical operation on their bodies, existing in a legal vacuum.4’3Legal gender recognition should be
separated from medical procedures and should not be conditional on surgical interventions.474

The Constitutional Court of Serbia#”® established that by denying a post-operative trans person legal recognition of their
sex change, municipal offices violated the applicant’s right to privacy, enshrined in Article 8 of the ECHR#6 and dignity, in
Article 23 of the Constitution. The Court ordered a municipal office to make changes in an applicant’s birth records#’” The
CCS made this decision applicable to all people in a similar situation, hence it should make access to documentation easier
for other trans people who have undergone sex affirmation, until the adoption of a relevant legal framework. The Court
also asked the relevant Ministry to disseminate the decision to the relevant municipal bodies. Further, in a letter to the
National Assembly, the Court warned the legislator about the lack of a legal framework that would define the possible legal
consequences of gender affirmation#78 such as for example the right to name and sex changes in official documents. A
letter was also sent by the CCS to the Protector of Citizens, an institution entitled to initiate adoption of legislation,
informing them of the need for the matter to be regulated. The Protector of Citizens together with the CPE issued
‘Recommendations for Amending Regulations of Relevance to the Legal Status of Transgender People; also covering other
importantlegalissuesfortrans peoplein Serbia.

The 2014 Anti-Discrimination Action Plan envisages continuous implementation of the CCS decision, and sets a deadline
for the preparation and submission to the Government of a draft sex change law and with it the prerequisite of
amendments for other laws#’? by the last quarter of 2017.The Action Plan also envisages drafting a Law on Gender Identity
that would regulate the position of transsexual people in 2016%° The government working group has not yet been formed,
but civil society organizations have prepared two model laws that could serve as a basis for development of the future
legislation. These are the 2012 Model Law on the Recognition of the Legal Effects of Sex Changes#?’ prepared by CUPS with
Gayten LGBT and Aire Centre; and the Law on Gender Identity#?2 presentedin 2013 by Gayten LGBT.
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The process of drafting of the new legislation should be transparent and inclusive of the organizations representing trans
people, and the proposed draft should guarantee the full legal recognition of a person’s gender reassignmentin all areas of
life, in particular by ensuring that the change of name and gender in official documents can be completed in a quick,
transparentand accessible way#23

Diplomas and Certificates

Inthose rare cases where trans people manage to obtain legal recognition with identification documents and birth records
in their new name and which reflect their gender change, difficulties often persist in the reissuance of school certificates
and university diplomas. The CPE42¢ made a recommendation to all universities to “undertake all the necessary measures
forthwith to ensure that the university colleges issue new diplomas and other public college documents to people who
have changed their names after undergoing a sex change (transgender people) at their requestin a rapid, transparentand
accessible procedure, in compliance with national and international standards on protecting transgender people from all
forms of discrimination.”425 The CPE and the Protector of Citizens recommended that this decision should be applied by all
educational institutions in Serbia#% The 2014 Anti-Discrimination Action Plan also contains a measure aimed at the
implementation of this decision, by creation of the Rules of Procedure on changes in the designation of the name in terms
of genderin certificates and diplomas#2’Adoption of the Rules of Procedure was due in the first quarter of 2015, but has not
yettaken place#?8

3.9 Asylum

Summary

Current issues are related to rights of people exposed to persecution based on their sexual orientation or gender
identity (SOGI) seeking protectionin Serbia, and LGBTI people from Serbia seeking asylum in other countries.

UNHCR recognizes thatin many parts of the world people are fleeing persecution based on their perceived or actual sexual
orientation??? In Serbia, two separate issues are relevant at the moment - the rights of people exposed to persecution to
seek protection in Serbia, and LGBTI people from Serbia seeking asylum in other countries. Serbia, like other European
countries, has been faced with a rapidly increasing influx of refugees in recent years, and the refugee crisis has been a major
human rights concern?3?In the past, Serbia was also under pressure from the EU, because large numbers of Serbian citizens
were seeking asylumin the EU#37

Currently, the Law on Asylum*?does not explicitly list SOGIl in persecution grounds, butincludes them under “other
groups”433 The Draft Law on Asylum prepared by the Mol includes sexual orientation, gender and gender identity as
grounds of persecution#34 BCHR recommends that the draft law should also explicitly state that asylum applications filed
by LGBTI people should not be dismissed on the assumption that they will be safe unless they reveal their sexual identity in
their countries of origin#3% In practice, Mol’s Asylum Office, the first-line asylum authority in Serbia, has not been rejecting
applications on this ground, and has been granting refugee status to people who have been persecuted on multiple
grounds including SOGI#3¢ However, subsequent integration of these refugees has been a problem, not necessarily
because of their SOGI but due to difficulties with the integration process in general#7 LGBTI refugees and asylum seekers
can easily face multiple levels of discrimination.

On the other hand, there is an issue of LGBTI people from Serbia seeking asylum in other countries#3¢ LGBTI organizations
have received a number of requests from LGBTI people living in Serbia to provide them with information on this topic#3°
However, in general, the Republic of Serbia has been recognized as a safe country of origin#40

3.10 Access To Justice

Summary

Formally, LGBTI people have access to judicial and non-judicial remedies for discrimination and human rights
violations, but these are ineffective in practice. Adoption of the Law on Free Legal Aid is still pending. More support
isneeded for NGOs providing legal aid to LGBTI people and monitoring of trials focusing on discrimination.

Victims of human rights violations in Serbia have access to international and national legal remedies, before judicial and
non-judicial bodies. Serbia accepts numerous individual complaints procedures before UN treaty bodies*' and cases
against Serbia have been broughtbefore the ECtHR since 2004.

The diverse competencies of the Constitutional Court of Serbia include the review of constitutional complaints for alleged
violations of rights enshrined in the Constitution and ratified international treaties, and examining constitutionality and
legality of law and other general enactments. The CCS has reviewed several cases of relevance to access to rights of LGBTI
people in Serbia. In most of these cases, the CCS ruled partly in favour of applicants and has thereby contributed to some
extentto the improvement of the rights of LGBTI people.
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Inthe process of normative review the CCS examined the provisions of the Family Law on extramarital unions; however this
decision has not yet enhanced the enjoyment of rights by same-sex partners. The Court also examined a few relevant
constitutional appeals - those submitted by Pride organizers — and complaints of trans people who have been denied
access to official documentation of their new identity. Constitutional appeals cannot be made by parties acting in the
publicinterest; they may only be submitted by victims and their legal representatives. Contrary to the jurisprudence of the
ECtHR*2 the CSS denied access to constitutional appeal to natural people who would have participated in the 2012 Pride
Parade, and only found admissible the appeal of the Belgrade Pride Parade Association, which had formally convened the
assembly#43

After years of reforms, the Serbian judiciary is still criticized for its inefficiency, a significant backlog and a high number of
final judgements pending enforcement.#44This is consequently reflected in the duration of the court proceedings#45As a
measure for expediting the duration of trials, judicial protection of the right to a fair trial has been introduced by the Law on
Protection of the Right to a Trial within Reasonable Time.44¢ Equality before the law is enshrined in the Constitution.
However, in practice this guarantee is undermined by a systemic problem of divergent case law regarding identical or
nearly identical facts#47In general, public trustin the judiciary is undermined.

©UNDP The LGBTI Regional Dialogue in Belgrade

“...Ithink people in most cases give up on going to trial because they know it will last five, six years for a small thing,
let alone something bigger. Recently there was a case in Novi Sad when they chased a boy who changed sex and in
theend, I've seen it yesterday, or the day before in the newspaper, he will not sue this person. Probably he is aware it
would last fortoo long and in the end, he would get nothing. He would only lose, and for me this is not ok regardless
of the matter [...] | think that whether someone is gay does not affect the proceedings.” Anonymous self-
identified LGBTI person.#48

Fairness of trials is further diminished by the absence of an effective system of free legal aid. The Strategy on the
Developmentof a Free Legal Aid System in the Republic of Serbia expiredin 2013, but the Law has never been
adopted#?The latest draft Law on Free Legal Aid from November 2016 does not specifically mention LGBTI people as
beneficiaries; they could benefit from the law as people in social need, victims of violence or victims of trafficking™’
YUCOM argues that this law contains provisions that would only hinder access to justice to LGBTI people, and would in
some cases force outing before municipal bodies, which could be particularly problematic in smaller communities#’
Chapter 23 Action Plan envisaged adoption of this law by the end of third quarter of 2015. This makes justice less available
to people in a difficult financial situation, for example to trans people who can’t access the labour market and may
therefore remain unprotected in the perpetual cycle of discrimination#52 In numerous cases, LGBTI people and human
rights defenders have been represented by NGOs providing free legal aid or engaging in strategic litigation before
domesticand international tribunals, but their capacities are rather limited as there is no sustainable donorfunding for free
legal aid or strategic litigation. GSA offered legal aid to LGBTI people specifically, but this organization is not operating
anymore. Labris conducted numerous situational testing and initiated proceedings before the CPE. Currently, free legal aid
is offered by YUCOM. BCHR provided free legal aid to LGBTI people and activists in strategic cases before the CCS and
ECtHR. Trials for discrimination are generally public, but they are monitored only sporadically,*3 and media reports on
these trials are rare. There is therefore not enough transparency of trials in cases of discrimination and this is contributing
to a decrease of trust in judiciary by victims of discrimination who decide not to seek protection before the courts®
Monitoring of discrimination trials is hindered by an insufficiently developed system of case databases, which makes it
very difficult to access information about ongoing cases#55 or to get reliable statistics on the number of discrimination
trials#56 In 2014, Labris reported that existing legal remedies to victims of violence and discrimination are frequently
inaccessible to LGBTI people, and are contributing to their further victimization and discrimination#57
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Non-judicial remedies include proceedings before the CPE, Protector of Citizens and different inspection bodies. In 2015
less than five percent of complaints submitted to the CPE related to discrimination based on SOGI, which is almost double
than the year before. The CPE argues that this is not an accurate reflection of the position of LGBTI people in society,48and
urges NGOs to be more active in submitting complaints.#*? There is a complaint form that can be used, but its use is not
mandatory, and complaints submitted in any format are admissible#460 The CPE can also engage in strategic litigation by
initiating proceedings for discrimination before regular courts in cases of general interest. However, no such proceedings
regarding the rights of LGBTI people have been initiated so far.#6’

Victims of discrimination in employment or in the workplace can file an application with the Labour Inspection, CPE or
regular courts. According to the Labour Law, a person who is discriminated against while seeking employment, or a person
who is discriminated against in the workplace can sue an employer for damages, and if the applicant shows that
discrimination was probable, the burden of proof is transferred onto the employer, who is then obliged to prove there was
no discrimination#6? Court cases related to labour rights and discrimination should be given priority in examination. In the
above-discussed case, the Appeal Court decided the case onits own, without returning it for a retrial, asis commonly done,
andtherelative speed of the process was satisfactory#63 This was not true in another case of labour discrimination based on
the sexual orientation of person with initials V.O.. This case started back in 2007, when the applicant was dismissed, and was
finalized before the Supreme Court of Cassation seven years later#64

A further reason why victims of labour discrimination may be discouraged from reporting cases to the Labour Inspection
could be due to the inadequate number of relevant authorities and the difficulties in proving discrimination#6> Further,
victims are discouraged by employers’ practices of further maltreatment of workers who report discrimination#66

The Press Council7 an independent, self-regulatory body, monitors the observance of the Journalist’s Code of Ethics and
resolves complaints made by individuals and institutions related to media content. If the Council's’ Board of Appeal
determines that there has been a violation of journalistic ethics, the publication in question must publish the
Commission's decision. In the case of violation by medium that has not accepted the jurisdiction of the Press Council, the
Commission shall impose a public reprimand. The Council has been reviewing complaints relating to the way in which
LGBTI issues are reported in the media#68 This can be an efficient tool for LGBTI NGOs to address some cases of
discriminatory media reporting#6?




4. LGBTI Organizations in Serbia

Summary

Organizations working on the promotion and protection of LGBTI people are diverse, and they are perceived as
important agents of change of the position of LGBTI people. Lack of sustainable funding is the major challenge to
the sustainability of LGBTI people’s organizations.

“I think that there are some [NGOs], trying to establish this tolerance and acceptance of such
people. Now, how successful they are, | don’t know about that.” Self-identified heterosexual
person#70

Serbian civil society is vibrant and active, and NGOs - particularly LGBTI organizations — are perceived as dominant agents
of change#’7 A 2015 survey indicated that in the opinion of the LGBTI community, LGBTI organizations should prioritize
efforts to eliminate violence, strive to ensure that LGBTI people are able to enjoy their social and economic rights, and
prevent labour discrimination of LGBTI people. They should also offer SOS hotlines and psychological support for LGBTI
people?72

LGBTI organizations have some differing priorities related to the enjoyment of human rights of LGBTI people, and such
diversification is particularly reflected among NGOs and activists regarding the organization of the Pride Parade#73 A short
questionnaire was distributed to NGOs working on human rights issues, NGOs working with people living with HIV and
LGBTI NGOs in Serbia with the purpose of collecting data for this report474 Some of the LGBTI organizations surveyed
identified lack of consensus and/or cooperation among LGBTI organizations as a challenge to achieving advancement of
rights for LGBTI people. A 2015 study on attitudes revealed that LGBT community members were disappointed with the
activism, and that greater collaboration between the LGBT organizations is perceived as necessary, along with education
and promotion of LGBT rights475According to the survey, the Serbian LGBT community has ambivalent attitudes towards
LGBT organizations. On one hand, they are perceived as having an important role in “the empowerment, education and
informing of LGBT people, and for a considerable number of people, they stand for a kind of safe space and acceptance”On
the other hand, however, LGBT NGOs are perceived as disunited, and insufficiently transparent, accessible and visible in the
media. Further, theirapproach to wider audiences needs to be adjusted and extended to all parts of the country476

“...I know that they are implementing sorts of activities and | know some people appeared in the
public in the name of nongovernmental organizations. Now, how much this is contributing to
improving the position | don’t know, but | think they are the only ones trying to do and change
something. Probably to honestly change things. The others trying to create a positive change are
doing it because they have an interest in doing so. Again, NGOs have an interest, but they also have
deeper reasons and interest, not just of their own, but generally concerning the wider masses, so |
thinkthey arethe only ones ableto influence.” Self-identified LGBTI person477

As an attempt to unify and thereby strengthen the demands of the LGBTI community towards stakeholders, ‘LGBT
Platform’ was created in 2015478 The Platform provides a framework for cooperation, joint action and the definition of
shared priorities. Itis based on four strategic pillars:

1. Ensuring sustainable and permanent cooperation with 3. Continuous capacity building and strengthening of
state institutions and institutions for the protection of the LGBTI community. Improving the visibility and
humanrights; participation of LGBTI citizens in social processes and

decision making;and
2.Continuous monitoring and improvement of the work of

stateinstitutionsfor the protection of the rights of

LGBT¥ citizens, and cooperation with relevant institutions
with the goal of a multidisciplinary and comprehensive
approach to finding solutions to the problems of LGBTI
citizens;

4. Engaging with the general population in order to
establish dialogue and eliminate social distance,
homophobia, transphobia, and other forms of
discrimination.
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Currently the activities of LGBTI organizations around the Platform have been halted.480

During the survey of secondary sources, and based on the data collected directly from organizations, there are other
organizations which also provide some services to LGBTI people, such as legal aid, or report on their position in society.
These organizations include NGOs and think-tanks focusing on human rights in general, and some focusing on more
specifictopics such as security or therights of other vulnerable groups.

“I think they are promoting the gay population. The question is who is financing NGOs and what
are their interests to do so.” Self-identified heterosexual person#87

Most of the organizations surveyed for this report saw lack of funding as a major obstacle to the sustainability of their
activities. Itis particularly difficult for grassroots LGBTINGOs to secure any funding for their activities?? LGBTIl organizations
providing services to LGBTI people are not receiving any state funding, even though this is provided for similar activities for
othervulnerable groups#83 LGBTl organizations argue that funding should be offered for the services they could provide to
the LGBTI community#84 After the withdrawal of the Global Fund in 2014, there are no sustainable sources of funding for
organizations working with people living with HIV, and no sustainable funding for programmes related to HIV prevention
and support for people living with HIV. As a result, some of the NGOs providing services to the LGBTI population in
particular are no longer active. Other problems for the sustainability of LGBTI people’s NGOs and their activities include the
separation of the LGBTI movement from other human rights organizations, low visibility, lack of support for social
entrepreneurship,inadequate cooperation with authorities and societal distance towards LGBTI people.

An external capacity assessment of some NGOs conducted by UNDP and ERA showed diversity in their level of
development from basic and moderate to well-developed in all areas of their work. Most development has been achieved
in the area of programmatic capacity. Conversely, the areas of human resource management and monitoring and
evaluation are where most development is still needed. Observed obstacles included limited knowledge of the English
language and project cycle management. One NGO expressed interest in long-term mentorship programmes to improve
internal practices, and in developing policies and procedures for accountable and transparent management of the
organization and its programmes. Evaluators recommended that organizations should “build strong partnerships with
LGBTI organizations in the country, the Balkans region and internationally, with the purpose of exchanging knowledge and
practices, and supporting jointactions and projects.”

5.Summary of Identified Gaps and Recommendations

The LGBTI population faces higher levels of discrimination than almost any other group in Serbia. Citizens in Serbia express
the greatest social distance towards LGBTI people in general and towards LGBTI people within their families. Roma LGBTI
people and LGBTI people living with HIV face particularly high levels of stigmatization, and are exposed to multiple forms of
discrimination. Intersex people are practically invisible.

Considerable improvements have been made in the work of state institutions regarding the protection of the rights of
LGBTI people. There has been more political will to support the LGBTI community, particularly in relation to their right to
freedom of assembly. Notwithstanding these improvements, there is still a need for greater political commitment to
promote a culture of tolerance and respect for the human rights of LGBTI people. Current stereotypes and homophobic
attitudes of representatives of institutions must to be reduced in order to ensure the effective protection of human rights
of LGBTI people, and thereby increase their trust in publicinstitutions.

LGBTI organizations and activists are divided on major issues. However, the major challenge to the sustainability of their
activitiesisalack of sustainable funding.




5.1 Major Gaps and Recommendations in Relation to the Legal snd Strategic
Framework

Over the last decade, the legal framework in the Republic of Serbia for the prohibition of discrimination and protection of
human rights has been significantly improved. In some areas, however, legal gaps remain.

A wide anti-discriminatory framework covers most spheres, but only some laws explicitly prohibit different treatment
based on sexual orientation and/or genderidentity.

The implementation of a measure in the 2014 Anti-Discrimination Action Plan envisaging drafting a Law on Gender
Identity to regulate the position of trans people has not been initiated, although the draft should have been submitted to
the government by the end of 2016.

Thereis no legal framework for same-sex partnerships and same-sex unions are not recognized under Serbian law. Further,
provisions of Family Law on de facto extramarital unions are not applicable to stable same-sex unions.

Adoption of the Law on Free Legal Aid and the Gender Equality Law is still pending. There are no legal provisions for
intersex people specifically.

Strategic documents in some areas, namely regarding the rights of children (the National Plan of Action and National
Strategy for the Prevention and Protection of Children against Violence) and the prevention of HIV (National Strategy on
HIV), as well as the Strategy on Elimination of Violence against Women and in Intimate Partner Relations have expired, and
adoption of new strategies has not been initiated.

In some cases, access to rights is exacerbated by the lack orinadequate provisions of rulebooks and rules of procedure. For
example, the Rules of Procedure on changes in the designation of the name in terms of gender in certificates and diplomas
has notbeenadopted, andthe rulebook on prescription of PEP and PrEP for prevention of HIV has not been amended.

Inlight of this, the following legal and policy reco

0 The Serbian Parliament should adopt a Declaration against Homophobia and Transphobia.

Amend existing legislation to include SOGI explicitly as grounds for discrimination, and ensure that any new legislation
explicitlyincludes SOGlin the discriminatory grounds.

e Provideintersex people with protection from discrimination on the grounds of their sexual characteristics.

e Adopt a Law on Gender Identity and enable legal gender recognition to trans people in accordance with their preferred
gender.

e Adopt Rules of Procedure on changes to names and gender designation in certificates and diplomas.

@ Adoptregulations on civil partnership and adopt oramend existing legislation to regulate the rights of same-sex partners.

0 Adoptalaw on Free Legal Aid and ensure supportto organizations providing free legal aid to LGBTI people.

@ Adopt a new national strategy on HIV or an Action Plan that will promote and ensure sustainable funding for programmes
related to HIV prevention and support for people living with HIV, with a specific focus on key populations — particularly
men who have sex with men (MSM) and trans people.

e Adopt new National Plan of Action and National Strategy for the Prevention and Protection of Children against
Violence,and includeissues of discrimination and violence based on SOGI.

@ Introduce a new methodology for keeping records of criminal cases that would enable establishing a reliable database
of hate crimes based on SOGI, while at the same time ensuring protection of sensitive personal data of victims.

m Introduce a uniform methodology for keeping records of cases in courts with general jurisdiction that will enable
accesstoinformation about cases of discrimination.

@ Change current regulations preventing the prescription of PEP and PrEP as preventive tools.

@Analyse the effects of the current Anti-discrimination Strategy on LGBTI people in Serbia, and ensure timely
preparation for the new Strategy for the period after 2018.
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5.2 Major Gaps and Recommendations in Relation to the Implementation of Anti-
Discrimination Law

The problem of inconsistent implementation of anti-discrimination legislation has been highlighted frequently. Reliable
records of hate crimes and discrimination based on SOGI have never been available. LGBTI people are victims of hate crimes
that have not been properly investigated, prosecuted or sanctioned. LGBTI people are also frequently exposed to hate
speech and threats. They are exposed to discrimination in all areas of life including labour and access to health and social
services, andfaced with rejection and violence in the education system. The majority of LGBTI people and their families who
need support are not able to access adequate support systems. Although LGBTI people have formal access to legal
remedies, these are mostly ineffective in practice.

In light of this, the following legal and policy recommendatio

0 Civil society organizations need to be strengthened. Their partnership with government needs to be deepened,
including through social contracting.

Q Public office holders should refrain from spreading hate speech and discrimination against LGBTI people and people
living with HIV, and should make statements opposing any kind of violence based on SOGI.

The Governmentshould:

Political com
e Demonstrate greater political commitment to promoting a culture which respects the rights of LGBTI people.

9 Implement recommendations by UN and Council of Europe human rights bodies relevant to the rights of LGBTI
people, without delay.

e Continue to ensure the freedom of expression and the freedom of assembly of LGBTI people.

@ Ensure effective partnerships among and between civil society and other stakeholders such as their government
counterparts and the private sector.

Access tojustice:

@ Conduct efficient and effective investigations of threats and assaults based on presumed or actual sexual orientation and
genderidentity.

@ Ensure fairand effective court proceedings in cases of discrimination and hate crimes.

e Provide effective protection for the rights of LGBTI people and activists faced with threats by third parties, particularly
ultra-conservative organizations and movements.

@ Provide training to law enforcement professionals and the judiciary on dealing with hate crimes based on SOGI.

m Provide trainings to the judiciary on international anti-discrimination and human rights standards relevant for the
protection of LGBTI peoplein Serbia.

@ Continueto provide trainings to sensitize Mol staff and to reduce societal distance towards LGBTI people.

Socialand Economicl

@ Ensure the availability of sustainable and accessible support programmes specifically targeted to the needs of LGBTI
people, including support for LGBTI people who choose to come out publicly.
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@ Sensitize the media to report more accurately on matters related to the rights and situation of LGBTI people and
people living with HIV.

@ Ensure that certificates to marry are issued without discrimination, including to LGBTI people.
@ Ensure effective protection from labour discrimination against LGBTI people and people living with HIV.

@ Introduce an obligation for employers in the public and private sectors to develop internal policies and procedures
forthe elimination and protection from discrimination.

@ Encourage companies in the public and private sectors to conduct human rights impact assessments, particularly
assessing theimpacton vulnerable groupsinthe community and workplace including LGBTI people.

@ Recognize trans people as particularly vulnerablein the labour market.
@ Raise awareness among trade unions and the business community about the needs of LGBTI people.

Education:

@ Ensurethatall discriminatory contentabout LGBTI peopleis eliminated from textbooks and curriculain schools.
@ Introduce affirmative and accurate portrayals of LGBTI people in textbooks.

@ Ensure that programmes for prevention of violence in the educational system specifically address discrimination based
on SOGL.

@ Collect more relevant information about peer-to-peer violence based on SOGI, to be used to formulate adequate
response measures.

@ Provide trainings for employees in educational institutions on international anti-discrimination and human rights
standards relevant for the protection of human rights of LGBTI people, and in order to reduce prejudice towards LGBTI
people.

@ Produce an official report on the position of intersex peoplein Serbia.

@ Raise awareness among medical professionals, human rights defenders, relevant institutions and the general public
aboutthessituation of intersex people.

@ Ensure access to healthcare without discrimination to LGBTI people and people living with HIV.
@ Ensure adequate protection of particularly sensitive personal data of LGBTI people in the healthcare system.

@ Sensitize state medical service providers to the specific needs of LGBTI people and introduce accurate information
about LGBTI people and their specific needs in educational materials for future healthcare providers.

@ Enable trans people to make an informed decision and choice as to whether they should undergo a sterilization
procedure.

@ Ensure a comprehensive national response to HIV, including sustainable funding for programmes related to HIV
prevention and support for people living with HIV.

@ Ensure that people living with HIV are provided with the most efficient therapy from the beginning of treatment in
accordance with internationally accepted standards.
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