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Executive Summary

1. In the foundational commitments of the Organization Security and Co-
operation in Europe (OSCE), participating Stategeized the vital role of
human rights defendersn the protection of human rights, which is a core
objective of the OSCE.

2. Targeted abuses and violations against human rigienders strike at the heart
of accountability and the right to effective remesdfor victims of human rights
violations, who are often from vulnerable groupsr Ehis reason, OSCE
participating States in 1994 emphasized “the needhe protection of human
rights defenders”, in line with the UN Declaration Human Rights Defendets.
More than 20 years later, however, human righterdigrs continue to face
serious restrictions, threats, attacks and othesexbin all corners of the OSCE
region.

3. In this report, the OSCE Office for Democratic Ihgtons and Human Rights
(ODIHR) provides an overview and analysis of catichallenges faced by
human rights defenders in the OSCE region, asagefjood practices by OSCE
participating States in their protection. The répoalso provides
recommendations of how to close identified protectgaps, which should be
considered in conjunction with the ODIHRuidelines on the Protection of
Human Rights Defendergthe Guideline$.* In and of themselves, the
Guidelinesare a comprehensive set of recommendations tosStagiecting
international standards. This report assesses mgpitation of those standards
by OSCE participating States in the two-year pefatbwing the June 2014
publication of theGuidelines

The term “human rights defenders” is defined adiog to the UN Declaration on Human Rights
Defenders, in which the UN General Assembly recogghithe right of all people to act, “individually
or in association with others, to promote and tivatfor the protection and realization of humaghts
and fundamental freedoms”, through peaceful meadsvathout discrimination. General Assembly
Res. 53/144, “Declaration on the Right and Respilitgi of Individuals, Groups and Organs of
Society to Promote and Protect Universally Recagphiluman Rights and Fundamental Freedoms
(Declaration on Human Rights Defenders), UN Do®RB%/53/144 (9 December 1998), available at:
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N99/89/PDF/N9977089.pdf?OpenElement
Helsinki Final Act 1975 (Questions Relating toc&dty in Europe: 1(a) Declaration on Principles
Guiding Relations between Participating States incipie VII): “The participating States recognize
the universal significance of human rights and amdntal freedoms [...]. They confirm the right of
the individual to know and act upon his rights ahdies in this field. [...] They confirm that [...]
organizations and persons have a relevant andiv@ositle to play in contributing toward the
achievement of these aims of their cooperati®eé&also, Copenhagen Document, 1990 (n. 19 below);
and Budapest Document 1994 (n. 3 below).

Budapest Document 1994 (Budapest Declarationwéafds a Genuine Partnership in a New Era”, 6
December 1994), available attp://www.osce.org/mc/39554

*  OSCE/ODIHR,Guidelines on the Protection of Human Rights Defes@WVarsaw: OSCE/ODIHR,
2014). Available athttp://www.osce.org/odihr/119633




Based on extensive consultations with civil sociabyd OSCE participating
States, ODIHR published th8uidelines on the Protection of Human Rights
Defendersto assist participating States in fulfilling thesommitments and
obligations to protect human rights defenders. Inoet launch of the
Guidelinesin Berne (Switzerland) with ODIHR, the Swiss Chpairson-in-
Office of the OSCE called on participating Statesct-operate with ODIHR
and civil society in the implementation of tBaiidelines’ Other participants at
the Berne Conference — including OSCE patrticipaSteges, non-governmental
organizations (NGOs), and OSCE field operationsimilarly called upon
ODIHR to follow up on theGuidelines in order to identify good practices and
challenges, and further support participating Statehis regard.

Toward that end, ODIHR conducted extensive momitprin 2016 on the

situation of human rights defenders in the OSCHoregin order to gather
comprehensive baseline data to assess the adhestistate practices to the
international standards outlined in tGeidelines In total, ODIHR received one
or more inputs from governments, national humahtsignstitutions (NHRIs),

human rights defenders and/or OSCE field operation48 of the 57 OSCE
participating States (84 per cent of the OSCE megiocluding from every sub-
region. Those inputs included 125 written resportsegjuestionnaires from
stakeholders in 46 participating States and Ko$amoluding from 72 human
rights defenders (34 of them women); and 48 in&ewegi with human rights
defenders from 20 participating States and Kosawdyding 22 women).

OSCE participating States informed ODIHR of manyd@ractices in the
protection of human rights defenders under law g@adicy, as well as
significant shortcomings. Among the good practicgsntified were strong
examples of: gender-responsive policies, programamesmechanisms for the
protection of human rights defenders; recognitidnthe bias motivation of
crimes against human rights defenders, as an agfgrg\factor in sentencing;
judicial review of criminal cases against humarhtsgdefenders, to prevent
abuses of power; legal and judicial enforcemenintdrnational human rights
standards for the protection of human rights degesidstrong legal protections
of journalists and whistleblowers; the decriminatian of defamation and
slander; consultation of human rights defendetiéndrafting of legislation and
policies impacting the enjoyment of human righisamcial support for human
rights organizations; and the adoption by partidigaStates of guidelines for
the protection of human rights defenders, both duicedly and internationally.
On the international level, some OSCE participatiBtates also adopted
protective measures to support at-risk human rigaetenders in other countries,

See Swiss Chairperson-in-Office recommendations & “Berne Conclusions” (June 2014), available
at: http://www.osce.org/cio/120294

This designation is without prejudice to posiam status, and is in line with United Nations(Bitg
Council resolution 1244 (adopted on 10 June 193%), Doc. S/RES/1244 (1999), and the
International Court of Justice’s Advisory Opiniofi 22 July 2010 on the Kosovo Declaration of
Independence.



10.

including through the provision of humanitarian ags temporary relocation
programmes, political asylum, interventions befmternational bodies on the
situation of human rights defenders, and other oreas

OSCE participating States, NHRIs, OSCE field operst and human rights
defenders also identified frequent challenges @nithplementation of domestic
legal protections, and reported that human riglgieritlers experienced the
fiercest threats and attacks in systems with weagect for the rule of law and
legal protection gaps. During the reporting perld@QIHR received allegations
of intimidation, threats, attacks and undue restms on the activities of human
rights defenders in 29 OSCE participating Stat@sp@ cent of the 48 States on
which ODIHR received information). The threats atthcks were conducted
by both State and non-State actors, and were eftgendered by a climate of
impunity. In some cases, States directly subjeti@han rights defenders to
arbitrary detentions, torture and other ill-treatipeor politically motivated
prosecutions, which also resulted in violationdaof-trial rights. Additionally,
law enforcement and judicial authorities reportedfiled to adequately
investigate, prosecute and punish attacks on huighats defenders.

Stigmatization and marginalization of human riglisfenders have further
undermined their human rights, including their teggko security of person and
equal access to justice. Human rights defenders faeed discriminatory smear
campaigns related to their legitimate human rigiaBvities, not only arising

from their political or other opinions, but alscetbharacteristics of the groups
whose rights they defend. According to OSCE pamdithg States, NHRIs,

OSCE field operations and human rights defendaose who faced the most
extreme smear campaigns and targeted attacks wemaehtly human rights

defenders protecting the rights of women, ethniaamty communities, and

lesbian, gay, bisexual, transgender or intersexB(Lpeople.

Human rights defenders have also reported freqaedtundue restrictions on
their fundamental freedoms of association, asseneljyression and movement.
In some cases, restrictions on defenders’ freedomogement also undermined
their right to access international bodies in ortteraise their human rights
concerns, including about their own security.

In some cases, these recent trends highlight a t#ckprogress in the
improvement of protections for human rights defeadeThe ongoing
restrictions, threats, attacks and other abusemsigauman rights defenders
resemble many of the same problems identified inHPDs comprehensive
thematic reports on this topic in 2007 and 200Bhose reports followed
dedicated OSCE conferences in 2001 and 2006 orprittection of human

ODIHR report, Human Rights Defenders in the OSCE Region: Our eCtile Consciencg10
December 2007, available dtttp://www.osce.org/odihr/297)4and ODIHR reportHuman Rights
Defenders in the OSCE Region: Challenges and Gaadtiees (15 December 2008, available at
http://www.osce.org/odihr/356%2




rights defenders in the OSCE region, in which haddrof participants in
attendance (including representatives of the migjaf OSCE participating
States) identified many of the same problems andmenendations as ODIHR
now reports

11. While the characteristics of these abuses are itamithe persistence and
volume of newly reported restrictions, threats aftdcks against human rights
defenders are a phenomenon that should be of deegem to all OSCE
participating States.

12. OSCE participating States have reaffirmed that sbhdats against civil society
in any State are a matter of responsibility & States’

13. In order to put the plights and protection of hunngts defenders higher on
the OSCE agenda, ODIHR recommends that future Edr@ions-in-Office
increasingly engage both the OSCE Permanent Coandl ODIHR on this
vital matter, including by appointing a Special Regentative on the protection
of human rights defenders in the OSCE redfbn.

14. Such actions would be a welcome continuation of gtteng and long-term
leadership displayed by consecutive Chairpersor@3fiice on the protection of
human rights defenders, including (but not limited

« The Germah' Chairperson-in-Office, who endorsed efforts of tigic
Solidarity Platform in 2016 to follow up on ti@&uidelines and urgently
called on participating States to address the “grgwthreats to the
security of human rights defenders”, alongside iteoming Austrian
Chairperson-in-Office at the start of the Minisa&rCouncil summit in
Hamburg in December 2016;

10

11

Final report of the OSCE Supplementary Human Disien Meeting (30-31 March 2006), “Human
Rights Defenders and National Human Rights Instihng Legislative, State and Non-State Aspects”,
available athttp://www.osce.org/odihr/18960

Astana Commemorative Declaration (2010), para‘Ganvinced that the inherent dignity of the
individual is at the core of comprehensive securfitg reiterate that human rights and fundamental
freedoms are inalienable, and that their protecémw promotion is our first responsibility. We
reaffirm categorically and irrevocably that the enitments undertaken in the field of the human
dimension are matters of direct and legitimate eomcdo all participating States and do not belong
exclusively to the internal affairs of the Statencerned. We value the important role played byl civi
society and free media in helping us to ensurergpect for human rights, fundamental freedoms,
democracy, including free and fair elections, drarule of law.”

This new Special Representative could: promogepttotection of human rights defenders; facilitate
dialogue between participating States in this aaea; co-operate with, and invite the participation
the activities and discussions of the CiO, Perma@enincil and its committees, by other independent
international actors on the protection of humahtsglefenders.

OSCE Chairperson-in-Office statement, “OSCE Q@ason-in-Office Steinmeier receives civil
society recommendations ahead of the Ministerialn€d in Hamburg” (7 December 2016), available
at: http://www.osce.org/cio/286911




15.

16.

17.

18.

« The Swis$? Chairperson-in-Office, who co-organized the puliéianch
and presentation of the ODIHBuidelines on the Protection of Human
RightsDefendersn Berne in June 2014; and

« The Irish®® Chairperson-in-Office, who during the 2012 Minié
Council summit in Dublin embraced the call of cistdciety for ODIHR to
elaborate th&uidelines

The three sections of this report directly mirrbe three main sections of the
Guidelines This is intended to assist OSCE participatingteStain their
implementation of the international standards thatGuidelinescomprise. As
the Guidelinesthemselves already embody a complete set of reemdations
of necessary measures and good practices to prutiecan rights defenders,
ODIHR encourages States to consult and applyGhe&lelinesas a tool to
address the challenges identified in this report.

Each section of this report includes examples froemy OSCE patrticipating
States of specific challenges and good practicethenprotection of human
rights defenders. These examples dhestrative, rather thanexhaustive
including since not all OSCE participating Statesvided inputs to this survey.
Moreover, the examples provided in any one suliesedften equally pertain
to other sub-sections as well, as they may invtileesimultaneous violations of
several interrelated human rights. Whether a ppdiimg State is mentioned —
or not mentioned — is intended neither to indidaee full scope of protection
available in that given State, nor all the challEsmthat human rights defenders
may encounter there.

For that reason, this report does not gather ameraite all of the many other
credible secondary reports by international orgations and NGOs of threats
and attacks on human rights defenders, based dn dhen research and
reporting. Instead of seeking to provide exhaustetails of all allegations,
ODIHR has sought wherever possible to verify sigaiit trends, protection
gaps and needs. Those trends often span acroserdaadd sub-regions,
showing that many OSCE participating States fa@ogious challenges — and
have the opportunity to adopt common concertedtisolsl to close those
protection gaps.

In this sense, the findings of this report prov@8CE participating States with
means to increase their attention and co-ordirtege tesponses — whether at
home or in other States — to the grave and fregineaats and attacks on human
rights defenders.

12

13

OSCE Chairperson-in-Office event, “The OSCE andmidn Rights Defenders: The Budapest
Document 20 Years On” (10-11 June 2014), availabléttp://www.osce.org/cio/11863Beealso,
“Berne Conclusions” (n. 5 above).

OSCE Chairperson-in-Office statement, “Dublin @S®inisterial Council opens with calls to
strengthen work on security community, includinghaiman rights” (6 December 2012), available at:
http://www.osce.org/cio/97824




Recommendations

Recommendations to OSCE participating States:

Consult and implement the international standaedsvant to the protection of
human rights defenders that are outlined in theDGuidelineson Freedom of
Peaceful Assembbnd the ODIHRGuidelineson Freedom of Association
Consult and implement the recommendations of OSKHewive structures and
human dimension institutions related to the pradecdf human rights defenders,
including the recommendations of ODIHR, the OSCEctd Representative on
Freedom of the Media, the OSCE High CommissioneiNational Minorities,
and OSCE field operations.

Consult and implement the decisions (including réialerecommendations) and
interim measures of United Nations (UN) human sghn¢aty bodies in relation to
any individual communications of human rights delfens to those bodies through
their individual or group complaint procedures.

Undertake to abide by the final judgments and imteneasures of the European
Court of Human Rights in any cases to which théeSt party, including those
pertaining to the protection of human rights defsd

Investigate any potential motivation of allegedm@s or abuses against human
rights defenders, whether by State or non-Statergcin order to establish
whether the motivation is related to their humats-related activities or views.
Review prosecutorial and judicial conduct in anynemal cases brought against
human rights defenders, in order to ensure thatliaeges against them are not
motivated by and/or being used to impede theitilagite human rights work.

In consultation with human rights defenders and MIR applicable, review any
legislative restrictions alleged to be unduly impag the work of human rights
defenders, in order to ensure the laws’ legal slaand that they are not applied
abusively — including, but not limited, to crimini@ws punishing “extremism”
and “terrorism”.

Review any restrictions on the funding of humarhtsgdefenders and their
organizations (e.g. foreign-funding restrictionsset freezes, etc.), with a view to
removing any disproportionate impediments on théitity to obtain and utilize
their funds, whether from domestic or internatios@urces.

Investigate, prosecute and, if there is sufficiadimissible evidence, punish
appropriately all allegations of torture and otleenel, inhuman or degrading
treatment or punishment against human rights defsnihcluding where alleged
to have been utilized to compel them to make formdessions to crimes.

Adopt protection measures proportionate to thellefahreat faced by human
rights defenders domestically, including but nanhiled to the adoption of
aggravated criminal penalties for crimes againslividuals or organizations
motivated by their activities to defend human reght



Facilitate peaceful assemblies organized by hunngintsr defenders, including
through the adoption of adequate protection measwihout discrimination in
relation to the political or other opinions of thyanizers and participants.
Co-operate with human rights defenders to faaditaheir access to and
independent monitoring of conditions in places dftedition and closed
institutions, including through memoranda of untierding, as appropriate.
Involve and consult human rights defenders in tredtidg, implementation and
review of national human rights strategies andbagblans.

Conduct meaningful dialogue with human rights ddés in relation to their
human rights-related concerns, and refrain fromdooting or tacitly supporting
public smear campaigns against human rights defenaeluding in the media.
Protect human rights defenders, including whistelgdrs, from criminal
prosecution for their human rights-related exprssiincluding through the
decriminalization of defamation where it remainsnenally punishable.

Adopt national guidelines for authorities on theotpction of human rights
defenders, if not yet done already, including aaphotection of foreign nationals
from reprisals on account of their human rightskvor

0 Include among any such guidelines the protectiondefienders from
detention, extradition and/or other internationatly-ordinated actions
under politically motivated circumstances, inclugliout not limited to the
execution of international arrest warrants.

Facilitate ODIHR’s human rights monitoring acties, ODIHR’'S needs
assessment missions to identify protection gapsJHBI3 capacity-building
activities to support authorities on the protectadrhuman rights defenders, and
ODIHR'’s facilitation of dialogue between human tigkefenders and authorities.
Consider offering a standing invitation to OSCE lamngdimension institutions —
including ODIHR, the Representative on FreedomhefMedia (RFoM), and the
High Commissioner on National Minorities (HCNM) e tonduct country visits
for the purpose of supporting authorities in thdfilfaent of their human
dimension commitments and obligations, includingdlation to the protection of
human rights defenders.

o For those participating States that have alreaglyed standing invitations
to all UN Special Procedures to conduct countritsjigonsider extending
those invitations to OSCE human dimension instgj and encouraging
other participating States to do the sdfhe.

Invite UN Special Procedures to conduct countryitsjisparticularly the UN
Special Rapporteur on the situation of human rigefenders.

Consider adopting all relevant provisions of theddioLaw for the Recognition
and Protection of Human Rights Defenders.

14

15

See OHCHR list of standing invitations (by countryd 1JN Special Procedures, available at:
http://spinternet.ohchr.org/_Layouts/SpecialProceslmternet/Standinglnvitations.aspx.

See International Service for Human Rights (ISHR),ré@nd-breaking Model Law to recognise and
protect human rights defenders” (June 2016), avalat: http://www.ishr.ch/news/groundbreaking-
model-law-recognise-and-protect-human-rights-dedesd

10



Request ODIHR to review and comment upon any diafjislation or

amendments to existing legislation that may regutat otherwise impact upon
the work and protection of human rights defenders.

Support resolutions and decisions of internatiamahnizations to improve the
protection of human rights defenders, includinghwtthe OSCE, the UN (i.e.
General Assembly and Human Rights Council), andratépresentative bodies.

Raise individual cases of human rights defendersisi, in bilateral and
multilateral diplomatic forums, with a view to fétating both immediate relief
and long-term remedies.

Recommendations to OSCE Chair person-in-Office:

Make full use of the mandate of ODIHR to monita@pert on, and advise the
Chairperson-in-Office and Permanent Council regeydierious cases of alleged
non-implementation of human dimension commitmeimsiuding human rights
violations committed against human rights defenders
Appoint a Special Representative on the proteadbhuman rights defenders in
the OSCE region.
Endow this Special Representative with a mandate to
o0 Promote the protection of human rights defenders;
o Facilitate dialogue between participating Statethis area; and
o Co-operate with, and invite the participation iriaties and discussions
of the CiO, Permanent Council and its committeesdblyer independent
international actors on the protection of humahtsglefenders, such as:
» ODIHR;
»= UN Special Rapporteur on the situation of humahtsglefenders;
= UN Assistant Secretary-General for Human Rightsthas high-
level focal point on reprisals against human rigigkenders;
= Council of Europe (CoE) Commissioner for Human Rsgh
» Parliamentary Assembly of the Council of Europe Q)
rapporteur on ‘Strengthening the role and protectid human
rights defenders in Council of Europe member States
= EU Agency for Fundamental Rights;
= Rapporteur on Human Rights Defenders of the IntmeAcan
Commission on Human Rights (IACHR); and
» Representatives of civil society at the nationagional and
international levels who are active in the protattiof human
rights defenders.
When conducting country visits to OSCE patrticipgtiBtates: raise individual
cases of at-risk human rights defenders with gawents; and continue to meet
with human rights defenders in the course of susitsv
In those participating States where human righteerdkers are detained or
imprisoned at the time of country visits, requestthe government to facilitate
visits to those human rights defenders in placedeténtion, in order to assess
their situation, conditions of detention and needs.

11



Recommendations to OSCE Parliamentary Assembly:

When conducting country visits to OSCE patrticipgti@tates: raise individual
cases of at-risk human rights defenders with gawents and parliaments; and
continue to meet with human rights defenders ircthase of such visits.

In those participating States where human righteerdkers are detained or
imprisoned at the time of Parliamentary Assemblyminers’ country visits,
request for the government to facilitate visitdhose human rights defenders in

places of detention, in order to assess their tgitolaconditions of detention and
needs.

Recommendations to OSCE field operations:

Whenever possible, assign a focal point on theeptmn of human rights
defenders, to share relevant good practices ard thé capacities of authorities
and other stakeholders on this topic, in line wite OSCE field operation’s
mandated programmatic activities in the human dsicen

Engage ODIHR to co-operate in the identificatioasign and implementation of
capacity-building activities in support of the protion of human rights defenders.

12



Methodology

19.

20.

21.

22.

23.

This report assesses implementation by OSCE pzating States of the
international standards elaborated in Geidelinessince their publication in
June 2014. As a basis for this report, ODIHR cotetli@xtensive monitoring
on the situation of human rights defenders in tHeC@ region during the
second half of 2016. In total, ODIHR received oneneore inputs from
governments and/or other stakeholders in 48 of 5heOSCE participating
States (84 per cent of the OSCE region), includiag every sub-regionSee
annexes presenting statistics on inputs received.)

While the preliminary period of reporting of writtequestionnaires was June
2014 to May 2016, ODIHR also considered developménthe latter half of
2016 that arose in relation to reported cases @mil$, particularly as relayed
through later interviews and secondary sourcesuttaasfor verification.

As a core part of its monitoring activities, ODIHRafted and disseminated
detailed questionnaires to all OSCE participatingtes, national human rights
institutions (NHRIs), OSCE field operations, andeow00 human rights
defenders in 54 OSCE participating Staft©DIHR also disseminated the
questionnaire for human rights defenders througtermational partner
organizations and civil society networks, in order broaden the survey
sampling throughout the OSCE region.

The questionnaires disseminated by ODIHR (annerethis report) closely
reflected the structure, scope and content of Gloédelines as well as the
international standards they comprise, in relatiorwhich ODIHR analysed
responses. Written responses were accepted intbetEnglish and Russian
languages.

From June to December 2016, ODIHR received andcewead written inputs
from 29 OSCE participating States, 12 NHRIs, 11 @Sield operations, the
OSCE Representative on Freedom of the Media, ardiitfan rights defenders
from 26 participating States and KosoVdf the 72 written inputs received
from human rights defenders, 34 of the respondemise women (from 18
States), and 29 respondents provided inputs inRilgsian language (from 8
States). Many human rights defenders also providegies of official
documents and other primary sources (such as awmasants, police reports,
court decisions, photographs, computer screenshetss reports related to
Smear campaigns, etc.) to verify the substantiveerds of their responses.

16
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ODIHR did not have contacts for relevant humayhts defenders to send the questionnaire in three
participating States: the Holy See, Liechtenstaig San Marino.

SeeUN Security Council resolution 1244 (10 June 1998)d the International Court of Justice’s
Advisory Opinion of 22 July 2010 (n. 6 above).

13



24. Additionally, from May to November 2016, ODIHR camded in-person
interviews with 48 human rights defenders (inclgdid2 women) from 20
participating States and KosovdThose interviews were conducted on the
margins of international events related to the gumtdn of human rights
defenders, in all of which ODIHR was an organizeparticipant. Interviewees
were self-selected, in response to open invitatiopemail to approximately
150 participants in those events. The interviewsewsemi-structured in line
with the areas covered by tliguidelines allowing interviewees to guide the
specific topics discussed in relation to their elgreces. Of the 48 interviewees,
22 also provided written inputs before or after ititerview.

25. Throughout 2016, in addition to written inputs antterviews, ODIHR
maintained regular contact with human rights asts8/iNGOs and international
organizations on urgent developments related t@tbtection of human rights
defenders. Based on that correspondence, ODIHRtifiden and verified
individual cases of at-risk human rights defendarsd engaged OSCE
participating States to seek further details aridrakmedial recommendations.
Those engagements included: public statementsatgriletters of concern; in-
person meetings with State representatives; aretctdprovision of relevant
information to OSCE field operations, OSCE instans and the Chairperson-
in-Office of the OSCE Permanent Council. AdditidpalODIHR regularly co-
ordinated its engagements on general trends andidodl cases of at-risk
human rights defenders with the independent experts institutions of the
United Nations and the Council of Europe.

26. For the purpose of trend analysis and verificat@BIHR also considered on a
secondary basis other key documentation duringeperting period, such as:
the concluding observations, reports and views dfF kuman rights treaty
bodies and UN Special Procedures; reports of UsalePeriodic Reviews
(UPRs) conducted by member States of the UN Humaght&® Council;
publications of the CoE Commissioner for Human Fsghpublications of
national, regional and international NGOs; and i&the

27. ODIHR notes with appreciation the considerable tiofe all those who
contributed information to this study, which aseault of their effort provides
an extensive survey and assessment of the pratesitication of human rights
defenders in the OSCE region.

18 SeeUN Security Council resolution 1244 (10 June 1998)d the International Court of Justice’s
Advisory Opinion of 22 July 2010 (n. 6 above).
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International Standards: The ODIHR Guidelines on the
Protection of Human Rights Defenders

28.

29.

30.

31.

32.

33.

The OSCE participating States have made a numbesrofitments regarding
the protection of human rights defenders. In thésidki Final Act (1975),
OSCE participating States recognized “the univessghificance of human
rights and fundamental freedoms” and confirmed ftigat of the individual to
know and act upon his rights and duties in this¢dfieln the Copenhagen
Document (1990), they affirmed “the right of thelividual to seek and receive
assistance from others in defending human rights fandamental freedoms,
and to assist others in defending human rightsfiamdamental freedoms™

In the Budapest Document (1994), OSCE participatiBtates further
emphasized “the need for the protection of humgimtsidefenders”, in line with
the draft UN Declaration on Human Rights Defendessich was later adopted
in 1998.

In line with those and other commitments, civil iebg organizations issued a
joint declaration at the 2012 OSCE Ministerial Cauim Dublin, calling upon
the OSCE to develop guidelines for the protectibhwman rights defenders in
the OSCE region, in order to assist participatitege€s in the implementation of
their commitments and corresponding internatiotaidards>

From June 2013 to May 2014, ODIHR conducted anejptld consultation

process with civil society and OSCE patrticipatirtgt& throughout the OSCE
region. That process culminated in the elabora@mwa publication of the

Guidelines on the Protection of Human Rights Defescht the Berne

Conference in June 2014, co-organized by ODIHRthedSwiss Chairperson-
in-Office of the OSCE.

A culmination of ODIHR’s long-term monitoring, regmg and other
programmatic support for participating States oroperation with civil society

in the OSCE region, th&uidelinescollate and summarize the relevant OSCE
commitments and other international obligationgaifticipating States on the
protection of human rights defenders.

While theGuidelinesare concisely presented in 22 pages, they arergzznued
by an extensiv&xplanatory Reporin annex form, which provides background
information on all of the international human righdétandards related to the
protection of human rights defenders, following tieadings of each section
and sub-section.

19

20

Document of the Copenhagen Meeting of the Contereon the Human Dimension of the CSCE (29
June 1990), available dittp://www.osce.org/odihr/elections/14304

See Civic Solidarity Platform, “OSCE Parallel Civilo8iety Conference: Outcome Documents,”
available at: http://civicsolidarity.org/page/osce-parallel-cigibciety-conferences-outcome-

documents
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34.

35.

36.

37.

38.

The sections of thé&uidelines— as well as this report, which mirrors the
structure of th&uidelines- generally reflect the nature of States’ humahtsg
obligations.

International law generates a tripartite obligatigoon States teespect protect
andfulfil the human rights of all within their jurisdictiomhe duty torespect
prohibits States from directly interfering with teaejoyment of rights; the duty
to protect entails the prevention of violations by third jpest including non-
State actors; and the duty twlfil requires States to adopt legislative,
administrative, budgetary, judicial and other pplimeasures to fully realize
each right. As part of the obligationfidfil rights, States have specific duties to
facilitate, provide and promote each right to thikekt extent possible.

Correspondingly, theGuidelinesand this report (in Section 1) focus on the
responsibility of States taespect and protect human rights defenders —
specifically their rights to “physical integrityiperty and security and dignity.”
The Guidelinesand Section 2 of this report then examine Stdtdfilment of
the rights of human rights defenders, through theaton of “a safe and
enabling environment conducive to human rights worke final section of the
Guidelinesand Section 3 of this report conclude by examirirey“Framework
for Implementation of the Guidelines” in OSCE pagating States, many of
which have also adopted their own guidelines omptis¢ection of human rights
defenders.

To dispel a common misunderstanding, ODIHR notedthat start of the

Guidelinesthat they: “do not set new standards or seek taterspecial’ rights

for human rights defenders, but concentrate onptiadéection of the human
rights of those who are at risk as a result ofrtheman rights work. As such,
the guidelines aim to contribute to promoting equaltection of human rights
for all.”

A number of OSCE human dimension commitments ngtedglognize the vital
importance of participating States’ realization tbéir binding human rights
obligations under international treatfédn that regard, all but one of the OSCE
participating States have ratified the Internatio@@venant on Civil and
Political Right$® (ICCPR); and all but three participating Statesehaatified
the International Covenant on Economic, Social aditural Rights®
(ICESCR). Additionally, 47 of the 57 OSCE partidipg States are party to the
European Convention for the Protection of HumanhRigand Fundamental

21
22

23

Seg for instance, Budapest Document (n. 3 aboveg)aed. 14.

International Covenant on Civil and Political Rig, GA Res. 2200A (XXI), UN Doc. A/6316 (1966),
entered into force 23 March 1976.

International Covenant on Economic, Social andtuCal Rights, GA Res. 2200A (XXI), UN Doc.

A/6316 (1966), entered into force 3 January 1976.

16



39.

40.

41.

42.

Freedom$' (European Convention on Human Rights, or ECHRpsEhare just
a few of the many UN and regional treaties prowgdior human rights, which
OSCE participating States have agreedespect protect and fulfil, without
discrimination?”

With regard to accountability for human rights waibns, the UN Human
Rights Committee has observed that States museprewt only abuses by
State agents, but also violations caused by “pé&ngitor failing to take

appropriate measures or to exercise due diligempeetvent, punish, investigate
or redress the harm caused by such acts by ppeasens or entities>

When investigations reveal violations, the Humagh®& Committee has further
stressed the importance of “guarantees of nonitepeand changes in relevant
laws and practices, as well as the bringing toigastf perpetrators of human
rights violations.”’ Failure to investigate and prosecute those resipiens

whether for domestic crimes or human rights abuses; amount to new and
separate violations by the Stéfe.

Human rights defenders include those who pursueumtability when human
rights obligations are violated. Protecting humaghts defenders is part of
States’ obligation to provide effective remedies ¥@lations, and guarantee
they are not repeatéd.

Upon the release of th@uidelines the Swiss Chairperson-in-Office of the
OSCE “encourage[d] ODIHR to assist participatingt& in implementing the
Guidelines. Since then, ODIHR has worked to promote @Ggidelinesamong
OSCE participating States, other OSCE executivacttres, human rights
defenders themselves, as well as media and theajenblic.

24
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26

27
28
29

European Convention for the Protection of Huméhi® and Fundamental Freedoms, as amended by
Protocols Nos. 11 and 14, 4 November 1950, ET SBlNentered into force 3 September 1953.

For an elaboration of OSCE commitments and imtgsnal human rights obligations related to the
prohibition on discrimination, see below at nn. 2227,

See Human Rights Committe&eneral Comment No. 31 on the nature of the geregall obligation
imposed on State parties to the Cover@@étMay 2004), UN Doc. CCPR/C/21/Rev.1/Add.13pata.

8. The UN Special Rapporteur on extrajudicial exieas similarly explained the State’s responsipilit
in a 2010 report to the Human Rights Council: “Whehere is a pattern of killings and the
government’s response (in terms either of preventis of accountability) is inadequate, the
responsibility of the State is engaged. Under hunigints law, the State is not only prohibited from
directly violating the right to life, but is alsequired to ensure the right to life, and must nisedue
diligence obligations to take appropriate meastwedeter, prevent, investigate, prosecute and punis
perpetrators.’'See Report of the Special Rapporteur on extrajudielecutions to the Human Rights
Council, 20 May 2010, A/HRC/14/24, para. 46(d).

Ibid, para. 16.

Ibid, para. 18.

See Human Rights Committee, General Comment No. 32¢rabove); and text below at n. 32.
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43.

44,

In order to promote th&uidelinesand make them more accessible to a larger
audience, ODIHR has also published translationthefGuidelinesin French,
Hungarian, Russian, Serbian, Spanish, Turkish adibian.

For further information on the nature of human tigbbligations outlined in the
Guidelines all eight language versions are available at:
http://www.osce.org/odihr/guidelines-on-the-proiectof-human-rights-
defenders
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1. Physical Integrity, Liberty and Security, and Dignity of
Human Rights Defenders

45.

46.

47.

During the reporting period, ODIHR documented al&gns of intimidation,
threats, attacks and undue restrictions againstahunghts defenders in 29
OSCE participating States. The threats and attask® conducted by both
State and non-State actors, and were often engshbgra climate of impunity.
In some cases, States directly subjected humarsridifenders to arbitrary
detentions, torture and other ill-treatment, ontprally motivated prosecutions,
which also resulted in violations of fair-trial hts. Additionally, law
enforcement and judicial authorities reportedlyefdito adequately investigate,
prosecute and punish attacks on human rights defend

The marginalization and stigmatization of humarhtsgdefenders have further
undermined their human rights, including their teggko security of person and
equal access to justice. Human rights defenderge fased persistent smear
campaigns related not only to their political ohet opinions, but also to the
gender, ethnicity, sexual orientation or other ahtaristics of those whose
rights they defend. According to OSCE patrticipat8tgtes, NHRIs, OSCE field
operations and human rights defenders, the defendbéio faced the most
extreme smear campaigns and targeted attacks wemaehtly human rights
defenders protecting women, minority communitied, @BTI| people.

To respond to those challenges, some OSCE paitiiggpestates adopted
significant protection policies, programmes and na@isms, in order to protect
human rights defenders when they come under thr€htse policies,
programmes and practices included gender-respopstection mechanisms
adopted in consultation with human rights defendersorder to meet their
specific protection needs.

1.1Protection from threats, attacks and other abuses

48. The Guidelinesobserve that States mustter aliaz Refrain from any acts of

intimidation or reprisals by threats, physical elt® torture and other ill-
treatment, killing, enforced disappearance or offieysical or psychological
harm targeting human rights defenders and theiilizsn protect human rights
defenders from such acts by non-State actors, akeldteps to prevent abuses;
and publicly condemn such acts, and apply a poiigero tolerancé’

30

Guidelines(n. 4 above), para. 12.
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1.1.1 Impunity and effective remedies

49. The right to effective remedies requires Stategu@rantee the non-repetition of
human rights violation%,including by preventing and responding adequately
any threats and attacks against human rights defend

50. In that regard, the OSCE patrticipating States haeognized the work of
human rights defenders as a fundamental elemenheofright to effective
remedies, affirming that:

“where violations of human rights and fundamenteéfloms are alleged to have
occurred, the effective remedies available includé the right of the individual
to seek and receive assistance from others in digfgnhuman rights and
fundamental freedoms, and to assist others in defgnhuman rights and
fundamental freedoms?.

51. In order to ensure human rights, States must thergbrotect human rights
defenders and ensure their access to justice wigats rcome under threat.
Conversely, threats and attacks against humarsragfenders often undermine
access to justice for already vulnerable groups aswbuntability for human
rights abuses.

52. In particular, the Guidelines highlight that authorities should promptly,
thoroughly and independently investigate allegedsab against human rights
defenders in a transparent manner, regardless ethehthe perpetrators are
State or non-State actorSffective investigationshould identify perpetrators
for prosecution and proportionate punishment where possible, and
complainants must not faceprisals

Abuses by law enforcement authorities

53. In line with those standards, several OSCE pa#dtoig States reported taking
proactive actions to hold law enforcement authesitaccountable for their
alleged abuses against human rights defenderang@ance Georgia reported
that it brought charges against a senior police@ffin November 2015 for
abuse of authority, following his unit’s allegeddgrious beating of a defense
lawyer after he advised his juvenile client to ei® his right to remain sileft.
Romania reported that prosecutors in Boa initiated legal proceedings against

31

32
33

See Article 30 (“Cessation and non-repetition”) ofetkiraft Articles on Responsibility of States for
Internationally Wrongful Acts, with commentaries  0(@), available at:
http://legal.un.org/ilc/texts/instruments/englightanentaries/9_6_ 2001.pdfUN International Law
Commission, Report on the work of its fifty-thirdssion (2001), General Assembly, Official Records,
Fifty-fifth Session, Supplement No. 10 (A/56/1(Beealso, Human Rights Committee, General
Comment No. 31 (n. 26 above).

Copenhagen 1990 (n. 19 above).

Questionnaire response by the Government of Gedfgr more details of the casegealso the article
by Human Rights House Network, “Police officer wanier” (16 December 2015), available at:
http://humanrightshouse.org/Articles/21370.html
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4.

55.

56.

a village police chief in March 2016 for organiziaggroup attack by four
villagers against a Roma human rights defender, wa® seriously injured in
the incident” The attack occurred in April 2015 after the defsndisited the
village to educate members of the local Roma conitynam how to “exercise
their right of petition against the police stafbrin the village’s precinct, who
allegedly abused them repeatedly”, according togtheernment. There was no
indication of the reason for the delay in filingacges. According to authorities,
the criminal cases in both Georgia and Romania weraling before courts at
the time of reporting.

The NHRI in Armenia reported that law enforcement authorities fregyent
failed to adequately prevent, investigate, proseouatpunish threats and attacks
against human rights defenders, including whengeté/ committed by
police® The NHRI recorded allegations of threats and ktaagainst human
rights defenders by authorities and non-State sctocluding the targeting of
journalists and human rights activists by policethbduring peaceful assemblies
and in their daily life. For example, a civil sagiectivist distributing leaflets
was reportedly attacked in August 2015 by a grdujpur unidentified men he
believed were plainclothes police, allegedly affeys of police surveillance.
According to the NHRI, the case received considerabedia attention, but
police never initiated a criminal investigationdrthe case. The NHRI further
noted: “The primary issue of ensuring the protettd HRDs [human rights
defenders] in Armenia is the absence in the letysiaof a coherent definition
of HRD. In addition, there is no legal prohibitiof obstructing the legitimate
activities of HRDs.”

Recognition of bias motivation

OSCE participating States have acknowledged byntief that “hate crimes
are criminal offences committed with a bias moti¥&Such bias-motivated
crimes include attacks against human rights defsndee to their association
with a group against whom there is discrimination.

The Guidelinesrecommend that States consider adopting natiomgslétion
recognizing thebias motivation of crimes committed against human rights
defenders in relation to the nature of their wonki #he vulnerable groups they
protect, as an aggravating factor in sententiruthorities and human rights

34
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37
38

Questionnaire response by the Government of R@mahe case of defendant C.D.M., chief of the
police precinct of R. village was filed under inmient no. 770/P/2015 from 31 March 2016 of the
Prosecutor’s Office attached to Boa Tribunal, for committing instigation to violenegainst D.G.C.
Questionnaire response by the Human Rights Defegf@mbudsman) of Armenia.

OSCE Ministerial Council, Decision No. 9/09 “Coating Hate Crimes” (2 December 2009),
available athttp://www.osce.org/cio/4069%eealso, ODIHR,Prosecuting Hate Crimes: A Practical
Guide(September 2014), at p. 35; availableh#tp://www.osce.org/odihr/prosecutorsquide

ODIHR, Prosecuting Hate Crimes: A Practical Gui¢lbid), at p. 35.

Guidelines(n. 4 above), paras. 15-16. As a basis for sucokigions, see the Model Law for the
Recognition and Protection of Human Rights Defeader 15 above).

21



defenders irGeorgia®® andSerbia® reported as a good practice the inclusion of
such provisions in the criminal codes, though ole=#runeven application of
those provisions to criminal cases in practice.

57. In Serbia, where there are strong criminal penalties forcrilisinatory
violations against human rights defenders and N@®Dsheir work defending
equality, law enforcement authorities reported thaty did not prosecute any
cases under that specific offense during the ramprperiod,*! despite
allegations of such crimes. In one example, a 8arlhiuman rights NGO
reported that it lodged a criminal complaint agathe spokesperson of the anti-
terrorist unit of the Ministry of Interior, afterehallegedly called for violence
against a feminist human rights organization. Haveprosecutors reportedly
pursued a lesser charge, and the proceedings wkranslerway at time of
reporting*?

58. In Georgia, the government and local NGOs verified that polad swiftly
responded to several threats and attacks againstewaand LGBTI human
rights defenders, and took note of the apparestiiativations in the attacks on
them “by association” with women and LGBTI peoplie.one case example,
according to authorities, the investigation resilie an aggravated criminal

39
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41

42

Georgia noted in its written submission that “Hik&re highly likely to become victims of hate crime
and that the Chief Prosecutor’'s Office of Georgia recommended the application of aggravated
criminal charges when bias motivation has beerbéskeed, including based on “homophobic motive
and others, as an aggravating circumstance of mainliability in order to ensure the effective
implementation of anti-discrimination provisions @fiminal Code of Georgia.” Since 2012, Article
53.3 (“Principles of Sentencing”) of the Criminal CodéGeorgia has prescribed the commission of
crimes with a bias motivation (including on the ibasf gender, sexual orientation, political or athe
beliefs, ethnic or social origin, or other discnivaiory grounds) as an aggravating circumstance of
criminal liability, in order to ensure the effeaivmplementation of anti-discrimination provisioofs
Criminal Code of Georgia. Article 156 (“Persecutipaf the Criminal Code of Georgia also declares
punishable the persecution of individuals basedhmir public or professional activities, based on
which the government informed ODIHR: “if the fact the persecution of HRDs due to their
professional work will be established, the giveavision may be used in order to punish an offerider.
The Criminal Code of Georgia is available at:
https://matsne.gov.ge/en/document/download/164 Z6&hBpdf

Article 387 of the Criminal Code provides for anishment of six months to five years against aeyon
who violates human rights or fundamental freedoors grounds of race, colour, religious affiliation,
ethnic origin or other personal characteristicg”,\wwhoever persecutes organizations or individuals
due to their commitment to equality of people.” Aable at:
http://www.legislationline.org/documents/action/p@fid/18732 In addition to that anti-
discrimination provision, Article 54a of the CringiihCode includes aggravating circumstances of bias
motivation for crimes committed against individudlse to their sexual orientation or gender identity
among other grounds. Available http://www.legislationline.org/documents/action/p@fid/18731
Statistics of Serbia’s Ministry of Justice indiedhat authorities brought some charges undeclArti
387 of the Criminal Code (six in 2014, and thre®15, though none led to convictions), yet none of
those charges were brought under Article 387.2edlto violations against human rights defenders
and NGOs defending equality. The Ministry providie statistics in December 2016, upon the
request of the Lawyers’ Committee for Human Rigit§lCOM). YUCOM reported that it was not
aware of charges ever having been brought undegsrthesion, even prior to the period covered by the
Ministry of Justice statistics.

Lawyers’ Committee for Human Rights (YUCOM).
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59.

60.

61.

62.

63.

charge against the alleged perpetrator of a bias/ated beating of an LGBTI
rights activist; the case was on trial at the tiheeporting®*®

Accountability for abuses against human rights defenders

OSCE participating States have a duty didie diligence to adequately
investigate prosecute punish and redress crimes against human rights
defenders, including to ensure their right to dffecremedies and guarantee the
non-repetition of human rights abuses against them.

However, OSCE patrticipating States, NHRIs, OSCH foperations and human
rights defenders informed ODIHR of many instanecew/hich law enforcement
authorities did not initiate adequate investigaiamo such threats and attacks,
or failed to identify perpetrators and hold thenatcount.

In the Russian Federation two human rights NGOs reported multiple attacks
in 2014, 2015 and 2016 on their offices, propertesl staff:* The NGOs
reported that police did not initiate criminal peeclings in relation to any of the
four reported incidents of vandalism against theQdGoffices and properties.
In 2015 and 2016, both organizations reported thasse incidents then
escalated into separate physical attacks againstesentatives of their
organizations, which were widely reported in thewsemedia and by
international NGOs. Following one of the two phgsiattacks, however, the
NGO noted that police initiated criminal proceedingfter which the situation
improved: “after criminal proceedings had beeniintd in relation to the
attack on human rights defender [...] this kind ofi@ats and attacks at the
homes of human rights defenders stopped.”

ODIHR received numerous reports from throughout @8CE region of
attacks on journalists reporting on human rights issues during the repprt
period, with mixed results of criminal investigaig

The government ofJkraine reported 14 successful convictions of perpetrators
of threats and attacks against journalist and lawyenan rights defenders
during 2014 and 2015. The governments Mbntenegro, Georgia and
especiallyltaly all positively reported opening investigationsoirdttacks on
journalists, though most of the incidents werd stilder investigation without
resolution at the time of reporting. The NHRI Montenegro noted the

43

44

Questionnaire response by the Government of Gedrgthis case, an individual threw a brick atlan
verbally abused an LGBTI human rights defender fribld NGO Identoba. This case was one of
several investigations initiated regarding attaicksvhich homophobic motives were identified and
mentioned in the criminal complaints.

The organizations provided ODIHR with a policpag of properties, and photographs of vandalism
on the offices. For further details of the attacktbe Russian NGO “Committee on the Prevention of
Torture”, see the RFoM statement, “OSCE Represeatabndemns attack on journalists in Russian
Federation, calls for swift investigation” (10 Mharc 2016), available at:
http://www.osce.org/fom/226776
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64.

65.

66.

67.

68.

difficulty of identifying perpetrators, or provintheir criminal guilt in court,
including when the attacks on human rights defendellowed apparently
State-sponsored smear campaigns targeting theisdimigluals in the media:

“On several occasions there were noted campaigamstighuman rights
defenders who have been in operation compromidieg privacy and

reputation in society. These campaigns were jestifiy the same State
officials or some State-controlled media which thddGOs or their

representatives accused as violating their honodireputation.”

Civil society in Kyrgyzstan and the OSCE field operation Bosnia and
Herzegovinaalso identified instances of law enforcement arities failing to
adequately investigate, prosecute and punish theeat attacks against human
rights defenders — including journalists, lawyensd defenders of the rights of
women, ethnic minorities, and LGBTI people.

The OSCE Special Monitoring Mission to Ukraine (SMMU) reported some
diligent and effective responses by police to ttee@ad attacks against human
rights defenders, though noted it had received ¢amg that “police are
reluctant to be involved in political cases”, witbgard to which “there is a
pattern of not registering complaints.”

The SMMU reported that many pro-Ukrainian and Camdatar human rights
defenders had fled frof@rimea to mainland Ukraine, following persecution by
de factoauthorities in Crimea with impunity, which ODIHRé the HCNM
also documented in the report of their joint HunRaghts Assessment Mission
on Crimea in 201%°

In mainlandUkraine, the SMMU reported that several criminal cases lteeh
opened into the alleged murders of human rightsraidrs during the reporting
period, including of a civil society activist in 20, a journalist in 2015, and the
lawyer of two detained Russian intelligence officer 2016 In all three cases,
the SMMU reported that law enforcement authoritied detained suspects and
were conducting criminal investigations; howevdre tsuspect in the 2014
murder of a civil society activist reportedly flélde country while released on
bail during the investigation.

The SMMU reported mixed law enforcement responsesttacks against
LGBTI human rights defenders, including at publisemblies’’ In March
2016, the SMMU reported that nationalist youth goattacked four activists

45
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47

ODIHR/HCNM, Report of the Human Rights Assessment Mission ane@r(6—-18 July 201517
September 2015, available ahttp://www.osce.org/odihr/report-of-the-human-rigdatssessment-
mission-on-crimea

The SMMU reported that authorities had openedrimical investigation into the March 2016
disappearance and killing of the lawyer, Mr. YuiBrabovsky, which was ongoing at time of
reporting.

Seetext below at n. 266.
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69.

70.

71.

before and after an LGBTI event in Lviv, in respern® which the police
reportedly made no arrests, but had “preventivevexsations” with the alleged
attackers, according to th€yiv-based LGBT organization Insight. In contrast,
police provided strong protection for the annualBd® “Equality March” in
Kyiv, in both June 2015 and June 2016. During tB&é52march, the police
effectively protected LGBTI activists from co-ordied violent attacks, which
resulted in the injury of nine police officers. Aeding to the SMMU, four of
the attackers were investigated, prosecuted andiated in March and April
2016 to suspended sentences for their crimes, amirftgs monitored by the
SMMU. The organizer informed the SMMU that 10 activisexgvalso attacked
and injured as they dispersed after the EqualitycMdad ended, with bruises
to their faces, broken lips and a broken nose. §hdbey were partly escorted
by police as they dispersed in small groups, it vegortedly difficult for the
police to fully protect the participants as thepamted.

The government, NHRI and NGOs Montenegro also consistently reported
numerous threats and attacks targeting LGBTI hurigiris defender& While
the most common reported incidents were verbaloatide threats, respondents
and interviewees also described dozens of attaekgeting an LGBTI
community centre during the reporting period, idiidn to physical attacks on
LGBTI defenders and community members at publiecmtdies. The NHRI
noted that the police responded efficiently andceaiVely to the incidents,
including by providing protection, whereas “the igidl authorities were very
lukewarm and penalties symbolic.” According to th@vernment authorities,
most of the investigations into 21 incidents in 20&sulted in fines, as well as
two punishments of imprisonment and one acquittal.

In other participating States, human rights defehdwiticized particularly
inadequate and ineffective law enforcement responsethreats and attacks
against LGBTI human rights defenders.

In Poland, two NGOs and several human rights defenders atgharand
consistently reported inadequate responses of tdara@ment authorities and
pubic officials to threats and attacks against hunaghts defenders
campaigning for LGBTI human rights and against tsgeec? In Armenia,
an LGBTI rights organization noted that police gmdsecutors were generally
unresponsive and declined to open criminal cagesanidespread public threats
against LGBTI people, including by authorities, sewedia and unknown
individuals issuing online death threats. The rasglimpunity reportedly

48
49

Seetext below at n. 158.

According to the human rights defenders, in Fetyr@end March 2016, the offices of two LGBTI
rights organizations were vandalized, and two idial human rights defenders received public
threats online and offline. Police investigationsrevreportedly unsuccessful in all of the instances
and failed to identify any suspects. The governneérRoland provided ODIHR with information on
only one of the February 2016 threats against aamurights defender, which the police reportedly
registered with the prosecutor (despite not havitegtified perpetrators), who then discontinued the
investigation.
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72.

73.

74.

created a climate of fear, in which human rightéedders and victims were
reluctant to pursue justice, believing it could es@ them to further threatSIn
Kyrgyzstan, an LGBTI human rights NGO reported that it didt sabmit a
complaint to police following an April 2015 attagkith Molotov cocktails on
its former office, fearing the disclosure to poliogé the identities of LGBTI
community members. On 17 May 2015, the NGO repotteat about 30
members of several nationalist groups attacked taBOULGBTI people at a
restaurant on the International Day against Hombjzhand Transphobia, while
shouting abusive and homophobic slurs at them.l&leenforcement response
was reportedly so inadequate and traumatizing Herwictims that the NGO
indefinitely stopped all public outreach activitiaad large events, in order to
prevent the recurrence of similar attacks.

Barriersin accessto justice

In several countries, human rights defenders redom questionnaires and
interviews encountering common barriers to accasstice and pursue
accountability for abuses against them, particyldtle to what they described
as weak judiciaries that they viewed as lacking epehdence. They
characterized the law enforcement and judicial @utibs as appearing to be
biased due to corruption, political influence, auatial discrimination against
vulnerable groups represented by human rights defsn

The governments dfkraine andGeorgia both indicated inadequate access to
justice for human rights defenders in the “occupiedritories” of their
countries. In the Abkhazia regio@eorgiareported a lack of effective remedies
for the unlawful detention and restrictions on muoeat of human rights
defenders byde factoauthorities. In the Transnistria region Bfoldova, a
human rights NGO also reported increased presswtdhaeats against human
rights lawyers during the reporting period. In paufar, it noted a total lack of
“access to justice and effective legal remediesTfansnistrian inhabitants”, as
well as retaliatory threats and restrictions of ement against lawyers who
sought to bring legal claims before tihe factocourts in the region.

In the United Kingdom, the NHRI reported a potential protection gap and
disincentive to pursue justice resulting from tlentencing and Punishment of
Offenders (LASPO) Act of 2012. Without identifyiramy specific incidents in
which human rights defenders had been deterred $emking justice, the NHRI
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Questionnaire response from the NGO, PINK Armenia

After the NGO called police to the scene, polidécers allegedly detained both the victims and
perpetrators together at the police station foesdwours, where the victims continued to be veyball
threatened by their assailants. Additionally, th€ reported that “the officers discriminated and
humiliated transgender persons, due to the disnogplaetween their gender markers in the passports
and the actual appearance. Some of the transg@edsons were asked to undress to explain the
differences between the information in their pastspand contradicting physical appearance.” Legal
proceedings were reportedly initiated against omhg of the alleged attackers, whose case was
pending as of June 2016.
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voiced concern that the Act has diminished accesgudicial review and
effective remedies, potentially including for humeghts-related case$.In
particular, the NHRI reported that the Act condigolegal aid on courts’
approval of cases to go ahead, meaning that poaetis may not take up cases
against public authorities that could be rejectgdhe courts. As a result, legal
aid is less available to human rights lawyers t@kip sensitive cases against
the State, including on behalf of alleged victinishaman rights abuses, who
may also include other human rights defenders.

1.1.2 Protection policies, programmes and mechanisms

75.

76.

77.

78.

As elaborated in th&uidelines when human rights defenders are threatened or
otherwise put at risk, OSCE participating Statesstmdevelop and apply
protection policies, programmes and mechanismsngure their safety and
security. Such protection measures could includesiphl protection, temporary
relocation or other measures necessary to prevetitef harm, and should be
gender-sensitive and determined in consultatiorh witte beneficiaries of
protection, in order to adequately address thdmarabilities.

Most responding States indicated that no specialeption programmes had
been adopted or deemed necessary to protect hugids defenders, as they
were adequately protected under existing legal dmmorks> Some of the

existing protection mechanisms that States spedcifiecluded physical

protection by police @zech Republic Montenegro), and witness or victim

protection programme®6snia and Herzegovina

Italy described many active cases under its extenswgion programmes
for human rights defenders, including activists godrnalists. The most
frequent beneficiaries of special protection progrees were journalists
investigating abuses by organized crime, who wdtenosubjected to death
threats and attacks by non-State actors, such ganiaed crime groups.
Authorities indicated that they investigated andpmnded to such incidents
with progressive levels of protection measures dég on the scale of the
threats.

Georgia described a range of good practices in its viginotection
programme, including optional elements of: identityange; data protection
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Questionnaire response of the Equality and HuRights Commission (UK). As a result, the number
of civil legal aid cases has declined by 70 pett é&m the introduction of the LASPO Act in 2012 to
2015 — with the number of new legal aid casesnfglfrom 573,672 in 2012/2013 to 170,617 cases in
2014/2015. The number of certificates granted fiwil Representation cases also reportedly fell By 3
per cent in that period (from 150,521 to 92,707).mMne legal aid centres in the city of Manchester
(home to 1 million people) reportedly closed assult of the LASPO Act.

Bosnia and Herzegovina, Czech Republic, Finla@éprgia, Germany, Greece, lIreland, Latvia,
Liechtenstein, Lithuania, Moldova, Montenegro, Pola Romania, Slovakia, Spain, Ukraine,
Uzbekistan.
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(removal from the public registry); security measur(physical protection,
emergency communications channels, etc.); tempanapermanent change of
place of residence; and/or relocation to anothemtty. However, authorities
noted that no human rights defenders had applieduoh elaborate protection
measures. In interviews and written inputs, Geordiaman rights defenders
confirmed to ODIHR that the overall protection sifion was adequate.

79. The Czech Republic and Spain both noted their active relocation and
assistance programmes for at-risk human rightsndefs from abroad;(neither
had identified human rights defenders on the daméstel who were in need
of special protection measures).

1.2 Protection from judicial harassment, criminalization, arbitrary arrest and
detention

80. OSCE patrticipating States reaffirmed in the Budapexument not only “the
need for protection of human rights defenders”, &lgb that “all action by
public authorities must be consistent with the rofelaw, thus guaranteeing
legal security for the individual.”

81. Among those rule-of-law guarantees, as outlinedh@ Guidelines human
rights defenders must not be subjected to judi@shssment or other politically
motivated abuses of power that result in the cratimatior™ or other undue
restrictions of their legitimate activities. Furthere, authorities must protect
human rights defenders from arbitrary detentiontute and ill-treatment, and
facilitate their access to effective remedies, udolg to challenge the
lawfulness of their detention or any other sandimnposed upon them.

82. In written inputs, interviews and correspondencéhv®DIHR, human rights
defenders in several OSCE participating Statesported consistent patterns of
rule-of-law violations during the reporting periodyhich consequently
compromised their rights to liberty and security person, a fair trial, and
freedom from torture and other ill-treatment.

83. In the cases communicated to ODIHR, violations aftiple human rights were
sometimes simultaneous and interrelated: in a ¢tdra&impunity, human rights
defenders were subjected to arbitrary detentioaktigally motivated criminal
prosecutions, and/or torture or other ill-treatmentluding to compel forced
confessions, which alongside other procedural timmia compromised their
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For an exhaustive analysis of this phenomenoas, teke Protection International research report,
Criminalization of Human Rights Defenders: Categation of the Problem and Measures in
Response  (December 2015), available at: http://protectioninternational.org/wp-

content/uploads/2016/01/Criminalisation_P|_EnglisfebReady.pdf

The majority of such complaints came from: Azgeog Belarus, Kazakhstan, Kyrgyzstan, Moldova
(regarding Transnistria), Russian Federation, Tk, Turkey, Ukraine (regarding Crimea), and
Uzbekistan.
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right to a fair trial. In other cases reported tDIBR, judicial review provided
an important safety valve and check on the abupeweér.

84. In annual reports on individual complaints in 2Cdrid 2016, the UN Special
Rapporteur on the situation of human rights defendaentified the
aforementioned problems as some of the most p&esasithe Europe and
Central Asia region. He observed:

“In a number of communications, the Special Ragporhas also highlighted a
particularly worrying pattern of arbitrary arrestnda detention, judicial

harassment, charges brought against and the semewnf human rights

defenders as a result of their human rights workwufber of prominent human
rights defenders from the region have been and iremhgtained due to their
work. In addition, there are reports of ill treatthn detention®®

85. ODIHR found the criminalization of human rights wao be widespread in
some participating States in the OSCE region, botlaw and in practice.
However, it is not always simple to demonstraté the judicial harassment and
punishment of human rights defenders is intendestifle their human rights
work and critical voices, and thus amounts to t@dediscrimination and
persecution on the prohibited grounds of theirtpall or other opinions.

86. In this regard, the European Court of Human Righiined a strong standard
of how to identify and call out the politically meated persecution of human
rights defenders, in its March 2016 decisioon the case of the Azeri human
rights defender Rasul Jafarov. The case of Mrrdafavas among several cases
of imprisoned defenders that ODIHR raised with @@/ernment of Azerbaijan
on multiple occasions during the reporting pericas did the OSCE
Representative on Freedom of the Media, severalSgbcial Procedures, and
the CoE Commissioner for Human Rights, among offfers
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See Human Rights Council, Twenty-eighth session, “®epf the Special Rapporteur on the situation
of human rights defenders, Michel Forst — AddendOipservations on communications transmitted to
Governments and replies received” (4 March 2015, bc. A/HRC/28/63/Add.1, at para. 36d3ee
also, Human Rights Council (Thirty-first sessioffeport of the Special Rapporteur on the situation
of human rights defenders, Michel Forst — AddendOipservations on communications transmitted to
Governments and replies received” (22 February 2018 Doc. A/HRC/31/55/Add.1.

European Court of Human Righ®asul Jafarov v. Azerbaijaf@application no. 69981/14), Decision of
17 March 2016, available athttp://hudoc.echr.coe.int/eng?i=001-16141Bhe Government of
Azerbaijan pardoned and released Mr. Jafarov, amtimer human rights defenders, on the day of the
Court’'s judgment; however, the pardoning did nonstiiute an implementation of the judgment.
Nonetheless, ODIHR welcomed the pardoning and seleaf Mr. Jafarov and othersSee
“OSCE/ODIHR Director Link welcomes pardon of hunraghts defenders, activists and journalists in
Azerbaijan” (19 March 2016http://www.osce.org/odihr/229061

Seeg e.g., UN Special Rapporteur on the situation whhn rights defenders, Case no: AZE 2/2015
State reply: 11/09/2015 “Alleged pre-trial detenticharges and sentencing of human rights defenders
as a result of their legitimate human rights worldAL 29/05/2015. Letter of 29 May 2015 to
Government of Azerbaijan, from the UN Special Rappos on the situation of human rights
defenders; the right to freedom of opinion and egpion; the rights to freedom of peaceful assembly
and of association; the right to health; the indelemce of judges and lawyers; and on torture and

29



87. The Court firstly found that authorities had noteacin good faith, as the
existing facts of Mr. Jafarov’'s case did not prevareasonable justification
of the serious criminal offenses for which he waswvicted and sentenced to 6.5
years in prison, including: large-scale embezzldmidagal entrepreneurship;
tax evasion; abuse of office; and forgery.

88. The Court also concluded that the case againsgdarov was part of a “larger
campaign to crack down on human rights defendeizerbaijan”. The Court
based this assessment ongeeeral contextof: (1) “the increasingly harsh and
restrictive legislative regulation of NGO activity and funding”; (2) themear
campaigns against human rights defenders by public officialsd pro-
government media; and (3) a pervasikend of similar abusesagainst other
human rights activists. In light of that generahtsxt, the Court found that Mr.
Jafarov was unlawfully prosecuted and punishedagouwnt of his human rights
activities: “The totality of the above circumstaacedicates that thactual
purpose of the impugned measures was to silence and ptimshpplicant for
his activities in the area of human rights”.

89. The Court’s reasoning is applicable to other cas€3SCE participating States,
where there is an apparent trend of the criminatimaof human rights
activities, demonstrated by increasingly restrietiegal frameworks, targeted
smear campaigns, and apparently politically mo#idgtrosecutions, detentions
and other violations of the rights of human rigtiédenders.

90. This section highlights a selection of related saseught to the attention of
ODIHR during the reporting period, as well as gopidctices of OSCE
participating States to prevent such trends andeshu

1.2.1 Criminalization or arbitrary and abusive application of legislation

91. Several OSCE patrticipating States informed ODIHRheir strong rule-of-law
protections against judicial harassment and disondatory conduct that could
compromise equality under the I&hSome also noted the vital roles played by
their NHRIs in backstopping the judicial system,mtoring the protection of
human rights, and preventing judicial interferefiteStates differed as to
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other cruel, inhuman or degrading treatment or shunent (available at
https://spdb.ohchr.org/hrdb/30th/public_- AL _Azedj@a 29.05.15 (2.2015).pdf and State response

(available athttps://spdb.ohchr.org/hrdb/31st/Azerbaijan_11.89(2.2015).pd).

Rasul Jafarov v. AzerbaijarDecision of 17 March 2016 (supra n. 57), par&t-162 (emphasis
added).

Finland, Greece, Ireland, Italy, Lithuania, MoldgWlontenegro, Poland, Romania, Sweden.
Bulgaria, Finland, Moldova, Sweden.
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whether their NHRIs enjoyed functional immunityigldova), did not have
immunity Bulgaria), or had their immunity questioneBgland®?).

92. Uzbekistan highlighted several safeguards of judicial contbait also observed
that “activities of human rights defenders must eatroach on the lawful
interests, rights and freedoms of other persoressthte and society”, listing a
range of criminal liabilities related to particigat in public assemblies and
associations. Two human rights NGOs frbimbekistan independently alleged
that the government selectively applied those legatrictions to criminalize
peaceful human rights-related activities of humights defenders. One of the
NGOs identified nine cases of human rights defendieicluding independent
lawyers and journalists, among others) who hadgetley been arrested,
tortured and sentenced to long prison terms, dfteral of their fair-trial rights.
Human Rights Watch reportedly verified the sametepat of abuse, and
independently identified the same defenders asngateen convicted on
politically motivated charges, among other acti/Ast

93. The Government ofJkraine transmitted open letters to ODIHR on several
occasions during the reporting period, alleging pbétically motivated arrest,
detention, conviction, and/or torture or othertilatment of Ukrainian human
rights defender¥ by the Russian Federation including in the occupied
territory of Crimea.

94. ODIHR has also received multiple reports from NA@#&/kraine andRussia
regarding politically motivated criminal cases agaihuman rights defenders in
both the Russian Federation and Crimea during the reporting perioff
Following its addition to the Russian Federatiodist of “undesirable
organizations”, the Crimean Human Rights Field MisgCHRFM) suspended
its activities in July 2015, in order to avoid tphetential criminal prosecutions
of its staff members and affiliaté8.Since then, the human rights defender
Emir-Usein Kuku was arrested on 11 February 20I1b6charged for the alleged
organization of activities of a terrorist organieat by Russian Federation
authorities in Crime&’ Mr. Kuku has worked since 2010 to document human
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See e.g., CoE Commissioner for Human Rights, Counisit report, “Erosion of rule of law threatens

human rights protection in Poland” (15 June 2016),available at:
http://www.coe.int/en/web/commissioner/-/erosior-olie-of-law-threatens-human-rights-protection-
in-poland

See Human Rights Watch statement, “Uzbekistan: 3 Mvears for Long-Held Activist — President
Should Amnesty Political Prisoners” (4 November @01 available at:

http://www.hrw.org/news/2016/11/04/uzbekistan-3-etgears-long-held-activist

Including, among others: Gennadiy Afansiev; OlegtSov; Oleksandr Kolchenko.

Seee.g., the case of Mykola Semena (at n. 198 below)

See ODIHR/HCNM, Report of the Human Rights Assessment Mission ane@rin. 45 above), at
paras. 84 and 8&eealso, the website of the Ministry of Justice of Bessian Federation, which lists
“undesirable” organizationsittp://minjust.ru/ru/activity/nko/unwantedccording to the current list,
CHRFM appears to have since been removed.

Mr. Kuku was charged under Article 205.5 of thein@nal Code of the Russian Federation
(“organization of the activities of a terrorist argzation and participation in the activities oftsu
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rights abuses both before and after the Russianpation of Crimea, and had
been affiliated with CHRFM and other human rigmisiatives.

95. In their 2015 report of the Human Rights Assessnidigsion on Crimea,
ODIHR and HCNM verified that thde factoauthorities inCrimea abusively
applied vague charges of “extremism” and “separdtigsnder criminal law of
the Russian Federation to a wide variety of asses)btpeech and activities
during the reporting period in 2014 and 2015. Basednterviews with those
targeted and the review of primary documentatioth&cases, numerous such
criminal proceedings appeared to be politically iwaded — directed especially
at pro-Ukrainian human rights defenders, withow gtocess guarantees for the
accused and without effective remedies for allegextedural violation&® In
legal opinions on theRussian Federation law “On Combating extremist
activity”, the CoE Venice Commission and the CoEpé& Council on NGO
Law similarly expressed concerns over the vagumitieh of “extremism” and
its broad interpretation by law enforcement autiesf®

96. Human rights defenders imajikistan, Moldova and Kyrgyzstan also
expressed concerns regarding the application omical legislation on
“extremism” to their human rights-related professibactivities.

97. In Tajikistan, three Tajik human rights NGOs and internationglaaizations
independently reported a widespread crackdown aghiuman rights defenders
since 2014, particularly targeting defense lawyeolitically sensitive caséSs.
During the reporting period, ODHR received repatsseveral human rights
lawyers being arrested, criminally prosecuted, eted and sentenced to long
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organization”). Mr. Kuku's Russian and Ukrainianwlgers, as well as Ukrainian human rights
activists, have informed ODIHR about Mr. Kuku’'s eagand maintain he is being persecuted for his
opinions and beliefs. His representatives have dddgn application with the European Court of
Human Rights on his behalf. On 23 August 2016, Muku's Ukrainian lawyer, Yevgeniya
Zakrevskaya, was prevented by Russian Federatioeb@uards from crossing into Crimea from
mainland Ukraine, and was reportedly banned frotererg the territory of the Russian Federation
until 2020. Ms. Zakrevskaya was traveling to Crimieadocument new cases of torture and other
human rights violations on the peninsula.

ODIHR/HCNM, Report of the Human Rights Assessment Mission one@rn. 45 above), at paras.
145 and 177.

See CoE/Venice Commission, Opinion no. 660/20Xpinion on the Federal Law Combating
Extremist Activity of the Russian FederatiofStrasbourg, 20 June 2012), available at:
http://www.venice.coe.int/webforms/documents/?pdBtcAD(2012)016-e ; and Federal Law No.
114-FZ “On  Combating  Extremist  Activity” (25 July 082); available at:
http://base.garant.ru/1212757&8eealso, Conference of INGOs of the Council of Europ&pert
Council on NGO LawRegulating Political Activities of Non-governmen@iganisations(October
2014), Doc. No. OING Conf/Exp (2014) 2, available a

https://rm.coe.int/ COERMPublicCommonSearchServidgsplayDCTMContent?documentld=090000
1680306eb8

For background related to those reports, see thensent of Human Rights Watch, Norwegian
Helsinki Committee, and the Association of Humagh®s in Central Asia, “Tajikistan: Long Prison
Terms for Rights Lawyers — Serious Blow to Indepmsrm: of Legal Profession”, available at:
http://www.hrw.org/news/2016/10/07/tajikistan-lopgson-terms-rights-lawyers
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prison terms on a variety of charges, including liguballs for “extremist
activities”. In some cases, the charges appeareoke tpolitically motivated,
including based on the timing of prosecutions feang-old allegations, which
were accompanied by public smear campaigns. Tajikam rights defenders
also reported that lawyers, activists and jourtaliegularly faced more subtle
pressure and threats for their work on human rightduding through informal
interrogations and repeated administrative inspastiby authorities, which
have created an atmosphere of repression agauistagiety, taking significant
time away from their work and discouraging openalelon issues in the public
interest. In his February 2016 report to the HurRaghts Council, the UN
Special Rapporteur on the situation of human riglgenders also expressed
alarm at the recent trend of arbitrary detentiopslitically motivated
prosecutions and convictions of human rights lawyespecially those “known
for taking on politically sensitive caseS.”

98. In a recent case ifajikistan, the lawyers Buzurgmehr Yorov and Nuriddin
Mahkamov were convicted on 6 October 2016 and seateto 23 and 21
years, respectively, for a range of charges inadpublic calls for carrying
out extremist activities** Mr. Yorov and Mr. Mahkamov are defense lawyers
who were representing members of the banned militmarty Islamic
Renaissance Party of Tajikistan (IRPT). Mr. Yoroaswinitially arrested and
detained on charges of fraud and forgery on 28eBaper 2015, the day after he
informed the media that Ministry of Internal Affai{MIA) agents had tortured
his detained client, the deputy leader of the IRPTUpon Mr. Yorov's
detention, the newly formed legal defense commifteethe IRPT members
was reportedly disbanded. The day after his artestMIA published an article
on its official website, featuring Mr. Yorov unde¢he headline “Lawyer
Swindler”.”* On 26 October 2015, media reported that Mr. Malkarwho had
been assisting in the legal defense, was alsotedrésr fraud. By the time their
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See Report of the UN Special Rapporteur on the dibmabf human rights defenders (22 February
2016), at para. 454 (n. 56 above); case no. TIR1H2"Alleged arbitrary detention, prosecution and
sentencing of a human rights lawyer, Mr Shukhratitatov.”

On 6 October 2016, the court announced its verdioce court found Buzurgmehr Yorov guilty of
inciting regional and religious enmity (Article 18® Tajikistan’s Criminal Code), public calls fdne
forcible overthrow of or change to the constitutiborder in Tajikistan (Article 307), public calisr
carrying out extremist activity (Article 307.1)afrd (Article 247) and forgery (Article 340). Theucb
sentenced Yorov to 23 years in prison. The couundoNouriddin Mahkamov guilty of inciting
regional and religious enmity (Article 189), pubdalls for the forcible overthrow of or change he t
constitutional order in Tajikistan (Article 307)ulglic calls for carrying out extremist activity (t#ale
307.1) and fraud (Article 247). The court sentenbthkamov to 21 years in prison. Their sentences
will be served in a high-security penal colony.

Written memo from human rights monitors in Tajikis. Pursuant to Articles 247 and 340
(respectively) of the Criminal Code. The allegeauft supposedly occurred in 2010, and the forgery
allegation apparently concerned falsified vehiclecuments.See http://rus.ozodi.mobi/a/lawyer-
islamic-party-arrested-/27276622.html

Available at: http://www.mvd.tj/index.php/ru/glavnaya/8796-advekaoshennik The 29 September
2015 article concluded by urging any citizens wid been harmed by Mr. Yorov through fraudulent
acts to contact the MIA through its telephone InetliSimilar articles about Mr. Yorov followed oreth
MIA’s site, under headlines such as “Abusing thestiof Citizens”.

33



cases went to trial in April 2016, authorities hattoduced additional charges
of “public calls for forcible government overthrowahd “calls for extremism?”.
Their convictions on those later charges reportagiyounted for most of their
long prison sentences, and also disqualified them fany form of amnesty.

99. Following his March 2016 country visit to Tajikista the UN Special
Rapporteur on the right to freedom of opinion amgression called on the
authorities of Tajikistan to release the IRPT lamgyand uphold both the fair-
trial rights of both them and their clients. Addially, the Special Rapporteur
voiced serious concern that “the counter-terroreand extremism laws do not
sufficiently define ‘extremism’ or ‘terrorism,’ iresting broad discretion to the
Prosecutor General and leaving the judiciary withited tools to constrain the
use of these laws against parties and associdtibosthis reason, the Special
Rapporteur recommended to the government that: ‘féke should provide
clear legal definitions of, and clarify what evidenis sufficient to prove,
‘extremism’ and ‘terrorism’.”®

100. Following the entry into force of a decree on “rasge to extremism® issued
by de factoauthorities in the Transnistria territory Mioldova, one Moldovan
human rights NGO reported increased online cengorsii websites in
Transnistria during 2015 and 2016. In the sameoperihe NGO noted an
increase in surveillance, harassment, intimidatiand restrictions on the
freedom of movement of human rights defendersudinly expulsion from and
bans on entry into Transnistria from elsewhere iddva’®

101. In Kyrgyzstan, human rights defenders reported (and the govarhme
acknowledged by letter to ODIHR) that authoritiesd hunlawfully seized
lawyers’ confidential and privileged documents ammian rights-related cases,
in broad searches for alleged “extremist materidléi March and April 2015,
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Written memo from human rights monitors in Tajtkis. Those charges were reportedly based on a
series of seven news commentaries from 2011 and, 2@dich Mr. Yorov and Mr. Mahkamov had
supposedly penned. The articles themselves werateglly never entered into evidence, but were a
basis for testimony by religious and academic “etgiewho testified as to their subversive and
extremist content, which the defendants denied.

See “Preliminary observations by UN Special Rapporten the right to freedom of opinion and
expression, Mr. David Kaye at the end of his visit Tajikistan” (9 March 2016), available at:
http://www.ohchr.org/en/NewsEvents/Pages/Displayblespx?NewsID=17197&LangID=E

Decree No. 241 on response to extremism (Tiraspd014). Available at:
http://president.gospmr.ru/ru/news/ukaz-prezidemua-no241-o-nekotoryhmerah-napravlennyh-na-
preduprezhdenie-ekstremistskoy

ODIHR reviewed two letters frorde factoauthorities in Transnistria to the NGO Promo-LEX in
November 2015, which noted that the NGO was baffmoa entering Transistria since its “presence is
undesirable”.

Under Article 13 of the Law of the Kyrgyz Repubbien Countering Extremist Activity, information
materials are declared extremist by a court atehaest of a prosecutor’s office, following whittey

are forwarded to justice authorities, which thempde a list of extremist materials and make it lpub
The NGO Bir Duino noted that, according to officlatters issued by Deputy Minister of Justice U.
Dootaliyev, dated 11 December 2014, and actingeS&scretary of the Ministry of Justice N.
Tashtanov, dated 19 March 2015, the Ministry ofidasof the Kyrgyz Republic had not received any
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102.

103.

104.

105.

the State Committee on National Security (GKNB) swmed, questioned,
monitored, searched, and/or seized properties feveral lawyers’ homes and
the Osh office of the human rights NGO Bir Duina 80 April 2015, the Osh
Province Court overturned three lower court rulibgsed on which the GKNB
conducted the searches, finding unlawful the procddactivities and actions of
investigators, in the seizure of the lawyers’ céikss, computers and other
propergées. On 24 June 2015, the Supreme Courtralsd in favour of Bir
Duino.

On 26 September 2014, the GKNB launched a crimimastigation against the
NGO Human Rights Advocacy Centre (HRAC), for alldigeinciting inter-
ethnic hatred! by conducting a survey among minority communiiie<Osh
province. The survey aimed at determining the dwvd of minorities in the
south of Kyrgyzstan, specifically their accessdor@mic opportunities, politics
and justice. With a court order, the GKNB searctiesdHRAC office, seized its
computers and other materials, and charged two reemi¥ the NGO with
incitement of inter-ethnic hatred. In November 20BRAC’s defense lawyers
appealed the decision to the Osh Province Courd $absequent hearing on 4
December 2014, the prosecutor withdrew the chaagethe survey was neither
publicly conducted nor used by the mass mediat$adissemination, so did not
constitute a crime or represent a danger for sptfet

The two aforementioned casesKgrgyzstan provide positive examples of the
important role of judicial review to provide a chkeon potential abuses of
power, including through legal appeals to remedacedural violations.

In contrast, ODIHR has also received reports thahaities have leveraged
courts to conduct politically motivated criminalogecutions against human
rights defenders in OSCE participating States, uicly Azerbaijan and
Kazakhstan, without recourse for alleged procedural violasion

In Azerbaijan, ODIHR has received consistent reports from humghts

defenders and international organizations of a spdead pattern of politically
motivated criminal prosecutions against human sigigéfenders in retaliation
for their activities. During the reporting perio@DIHR was informed of 20
cases of human rights defenders who were allegeaihyicted of fabricated
charges of drug possession, in some cases badedced confessions obtained
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copies of final and binding judgments declaring afgrmation materials extremist, which indicates
that the court issued unlawful search warrants utide pretext of confiscating extremist materials
while no information materials had been recogniag@xtremist in the Kyrgyz Republic.

For background on the casageReport of Bir Duino Kyrgyzstan, “Situation on humaghts for
freedom of association and the use of prosecutag@nst human rights defenders”, available at:
http://www.osce.org/odihr/265816

Article 299.1 “attempt to incite national, raciegligious or inter-regional strife”.
Information on this case was verified by the OSTHntre in Bishkek.
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106.

107.

108.

through torture and other ill-treatmefit.Activists from the NIDA youth
movement have reportedly been especially targetddsuch prosecutions.

In its November 2016 concluding observationsA@erbaijan, the UN Human

Rights Committee voiced serious concern aboutghttern of abuse, which it
described among “extensive restrictions on freeddmaxpression in practice,”
including:

“Consistent reports of intimidation and harassmigrdiuding arbitrary arrest and
detention, ill-treatment and conviction of humaghts defenders, youth activists,
political opponents, independent journalists arahgérs on allegedly politically

motivated trumped-up administrative or criminal rgjess of hooliganism, drug

possession, economic crimes, tax evasion, abusH#icd, incitement to violence

or hatred, etc®

In two cases, on 25 October and 8 December 20Jtectgely, the NIDA
youth activists Bayram Mammadov and Giyas lbrahimare convicted and
sentenced to 10 years in prison for drug posse&3ibime two students were
arrested on 10 May 2016 following their allegednpai of political graffiti on
a statue of the former President of Azerbaijanhenanniversary of his birthday,
which was caught on CCTV. They reportedly refudeasl police’s initial order
to publicly apologize on video in front of the vatlided statue, as a condition
for their release. Instead, they were then repbyrtetured to extract forced
confessions of drug possession, which they lateanted in court. On 16
January 2017, the NIDA youth activist Elgiz Gahramaas convicted and
sentenced to 5.5 years in prison on charges of ttafficking. Following his
arrest in August 2016, Mr. Gahraman was reportsdlyjected to torture and
other ill-treatment in order to extract a forcedniession. His arrest and
prosecution followed a critical and ironic Facebop&st he made about
Azerbaijan’s 2016 referendum. Other NIDA activistho were convicted on
drug charges include Shahin Novruzlu, Omar Mammadod Mammad
Azizov, who were among those released in a sefiggasidential pardons in
December 2014, March 2015 and March 2016.

In Turkmenistan, the Radio Liberty correspondent Saparmamed Neiesk
was sentenced in August 2015 to three years iroprier drug possession,
following his journalistic reporting on governmecdrruption and shortages in
public services. In a December 2015 decision, tie Working Group on

83

84

85

Human Rights Watch has also reported extensivelthe prosecution of activists based on fabricated

drug chargesSee Human Rights Watch statement, “Azerbaijan: AstiviFace Bogus Drug Charges”
(13 May 2016), available athttp://www.hrw.org/news/2016/05/13/azerbaijan-dstis+face-bogus-
drug-charges

Human Rights Committee, Concluding observationstten fourth periodic report of Azerbaijan (2

November 2016), UN Doc. CCPR/C/AZE/CO/4, availadte
http://tbinternet.ohchr.org/_layouts/treatybodyexsd/Download.aspx?symbolno=CCPR%2fC%2fAZ

E%2fCO%2f4&Lang=en

Information on these cases was confirmed by thigists’ lawyer, as well as by other human rights

defenders in Azerbaijan, both in interviews andten inputs.
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Arbitrary Detention found that Nepeskuliev had beenitrarily deprived of his
liberty for peacefully exercising his right to faem of expression. The
Working Group called for his release and compeor&ti

109. In Kazakhstan, three human rights NGOs provided examples oéckfit forms
of judicial harassment that they and other Kazakimdn rights defenders had
experienced during the reporting perfddwo of those NGO& both of them
members of the National Preventive Mechanism (NRM)ependently reported
that the management of closed places of detentionght legal complaints
against NPM members in retaliation for their céticeporting. In a May 2016
court decision reviewed by ODIHR, the court ruledavour of the complainant
that the heads of two NPM member NGOs had “huretiathe dignity” and
“violated the business reputation” of the detentfanilities’ managers. The
court ordered the NGO heads to publicly denounegr tbwn reporting of
increased corruption at the facility, to publiclyadogize to its management, as
well as to pay monetary damages and legal fees.

110. In addition to examples of judicial harassmentultgsg in significant legal
costs and fines, the head of NGO “Aru Ana” reportieat she and her family
members had come under targeted financial attacgarallel. After winning an
allegedly spurious tax lawsuit in April 2015, shaimed she was nearly evicted
from her home, her daughter was fired from her gtg] her brother’s nightclub
was forced to be closed. The NGO head reported th®atvarious forms of
alleged harassment had caused financial hardshlistaess for the family, and
that Kazakhstan’s Ombudsperson institution hacttegeappeals for support.

1.2.2 Arbitrary detention and treatment in detention

111. OSCE commitmenf& and other international human rights standardseptn
obligation on participating States to ensure tltabne is subjected to arbitrary
arrest or detention, and to prohibit, prevent andigh torture and other cruel,
inhuman or degrading treatment or punishment.

112. In practice, theGuidelineselaborate that any deprivation of liberty must be
lawful, subject to judicial review, in conformityithr international human rights
standards, and in that regard compliant with densiand opinions issued by
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See UN Working Group on Arbitrary Detention, OpiniorNo. 40/2015, UN Doc.
A/HRC/WGAD/2015/40 (21 March 2016), available at:
http://www.ohchr.org/EN/issues/Detention/Pages/@pisadoptedin2015.aspx

For similar examples from 2016, see also the HuRmhts Watch statement, “Kazakhstan: Rights
Groups Harassed — Non-governmental Organizatiomgeled for Their Work” (21 February 2017),
available athttps://www.hrw.org/news/2017/02/21/kazakhstansegroups-harassed

NGOs “Aru Ana” and the Legal Center for Women'giltives “Sana Sezim”.

Those commitments include: Concluding DocumerthefVienna Meeting (Third Follow-up Meeting
to the Helsinki Conference, 15 January 1989, Vignasmailable athttp://www.osce.org/mc/40881
(Vienna 1989); Copenhagen 1990 (n. 19 above); Deatof the Moscow Meeting of the Conference
on the Human Dimension of the CSCE (4 October 1991available at
http://www.osce.org/odihr/elections/143(Moscow Document 1991); and others since then.
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114.

115.

international human rights mechanisms. Human rig&fenders should
moreover not be held in temporary or administratiétention to prevent or
discourage them from carrying out their human sgiwork. When detained,
they must moreover be treated without discrimimatd any kind, including on
account of their human rights work, and must bequted from any form of
torture and other ill-treatment. All allegationstofture and other ill-treatment
must be promptly, independently and effectivelyeistigated and referred to
prosecution authorities. Authorities should alsé&etanto account specific
problems that women and other human rights defendéio are at particular
risk may face in detention, and protect them froemdgr-specific violations
while in detention.

Some OSCE patrticipating Stat&aeprgia, Lithuania, Moldova andRomania)
reported that their constitutional guarantees awahll systems afforded broad
and effective protection from arbitrary detentiés. a good practicdyloldova
highlighted the constitutional requirement of itspeme Court to observe and
apply the case law of the European Court of Hum@htR in its interpretation
of domestic human rights guarantees, especiallgrdeag the rights to a fair
trial and the fundamental freedoms of assemblyp@aBon and expression.
Moldova noted that its Supreme Court website rdgesatmmarized the case of
Rasul Jafarov v. Azerbaijan,*° as an example of arbitrary detention in violation
of the right to liberty and security of person ({8 5) and the permissible
restrictions on rights (Article 18) provided by tBEHR.

Uzbekistan reported that it had received “no complaints dneottypes of
petitions concerning violations against human gglaefenders, including
unlawful detention or torture” during the reportipgriod. However, the UN
Human Rights Committee reported in August 2015 titahad received
“numerous reports” of arbitrary detention, tortared ill-treatment in detention
against “human rights defenders, government craieg persons convicted of
religious extremism or of membership in Islamic mments banned in the
State party’® The UN Committee on the Elimination of Discrimiioat Against
Women (CEDAW Committee) in November 2015 also esged concerns
overs gender-based discrimination, including “trercéd sterilization, ill-
treatment and abuse of women human rights defemdefstention”, and their
inability to lodge complaints about their ill-treant’

Such reported abuses were also reported by thmearhuights defenders from
Uzbekistan who informed ODIHR of their being subjected tobitary
detention, torture and other ill-treatment. One \@anhuman rights defender
informed ODIHR she was subjected to arbitrary daben torture and ill-
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Described above at n. 5R4sul Jafarov v. Azerbaijaecision of 17 March 2016).

Human Rights Committee, Concluding observationghenfourth periodic report of Uzbekistan (17
August 2015), UN Doc. CCPR/C/UZB/CO/4, at paras187

CEDAW Committee, Concluding observations on thihfiperiodic report of Uzbekistan (24
November 2015), UN Doc. CEDAW/C/UZB/CO, at parak-32.
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117.

treatment, including forced sterilization and gamage. During the reporting
period, the UN Human Rights Committee found irdiégision on the individual
complaint of that woman defender that she had lsebitrarily detained on
account of her political opinion and activitiesnael fair-trial rights, and was
subjected to torture and ill-treatment, includirappe and forced sterilization,
which additionally constituted discrimination orethasis of her seX.Two of
three human rights defenders who informed ODIHRhef practice of forced
sterilization in places of detention were from Republic of Karakalpakstan,
an autonomous republic within Uzbekistan. One déderalso alleged that
authorities attempted to kidnap her while abroad, lsad abducted, tortured and
abused her family members as collective punishmentetaliation for her
human rights activities.

Both the CEDAW Committee and the Human Rights Cottemicalled on
Uzbekistanto facilitate independent monitoring of placesdetention, in order
to prevent further torture and ill-treatment, aral dffectively investigate,
prosecute and punish the perpetrators of such sbuse

Human rights defenders in other OSCE participatstgtes reported various
levels of access to closed facilities for the pggof detention monitoring. As a
good practice, one NGO iAlbania reported strong co-operation with State
bodies and especially closed institutions, with mhthey had signed an
agreement to conduct monitoring of detainees’ hurigtits®* In Kosova® an
NGO reported temporarily being denied access toitmopre-trial detention
facilities in late 2013 (following critical reportg) and early 2015, despite a
longstanding agreement for such monitoring; howether correctional services
restored access after interventions by the NGO iatefnational partners,
including the OSCE, EU and diplomatic commuriftyn Kazakhstan, human
rights defenders also reported instances of clésslities’ retaliation for public
scrutiny, including by filing legal complaints agat NGO members of
Kazakhstan’s NPM, which includes NGO observers ine | with the
“Ombudsman Plus” modél.In a July 2015 decision reviewed by ODIHR, the
Department of Corrections iBelarus refused a human rights defender’s
request to conduct detention monitoring, desptieeasis’ right to visit detention
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See Human Rights CommitteeM.T. v Uzbekistan Communication No. 2234/2013, UN Doc.
CCPR/C/114/D/2234/2013 (1 October 2015).

Albanian Helsinki CommitteeSeealso, Report of the Working Group on the Universal Peicod
Review: Albania (2014JUN Doc. A/HRC/27/4), which observes that the Gehdirectorate of
Prisons signed 14 agreements with NGOs in 201drdar to enable them to carry out inspections.
SeeUN Security Council resolution 1244 (10 June 1999)d the International Court of Justice’s
Advisory Opinion of 22 July 2010 (n. 6 above).

Kosova Rehabilitation Centre for Torture VictirfiSRCT). The OSCE Mission in Kosovo has also

supported this detention-monitoring arrangememégent years.

Legal Center for Women'’s Initiatives “Sana Sezim."88 above).
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facilities under the Criminal Procedure Code, mptthat this right does not
generate an obligation of authorities to grant santess®

118. Also in Belarus, a human rights defender reported being arbiyratédtained
temporarily in Minsk by the Ministry of Internal &firs in November 2015, on
the day of the inauguration of the president. Tttevists intended to appeal to
the president on that day about alleged violatminthe constitutional rights of
Belarusian citizens. According to official documeméviewed by ODIHR, the
human rights defender was searched, seized andianess until after the
inauguration event had ended, at which time sheralaased?

119. During the reporting period, in its concluding ohsgions on the periodic
reports ofAzerbaijan,*® Kazakhstan'® and Turkey,'®?the UN Committee
against Torture voiced serious concerns over the numerous andegrav
allegations of arbitrary detention, torture anetridlatment against human rights
defenders in those OSCE participating States.

120. ODIHR also expressed concern in November 2016 wwaespread reports of
torture and ill-treatment by police ifiurkey against persons in detention,
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Information provided by Pavel Sapelko. Decisiéthe Department of Corrections No. 292873 (28
July 2015); available ahttp://spring96.org/ru/news/78809

ODIHR reviewed the following documents: complaaftarbitrary detention; official notification of
criminal warning; review of criminal case; detenti@port; search report; and release report.

See Committee against Torture, Concluding observation the fourth periodic report of Azerbaijan
(27 January 2016), UN Doc. CAT/C/AZE/CQO/4, at patH3-11. The Committee reported that it was
“deeply concerned about consistent and numeroagatlbns that a number of human rights defenders
have been arbitrarily deprived of their libertybpgcted to ill-treatment and, in some cases, denied
adequate medical treatment in retaliation for tipeafessional activities. Among those human rights
defenders are Leyla and Arif Yunus, llgar Mammadaotigam Aliyev, Mahamad Azizov, Rashadat
Akhundov and Rashad Hassanov.” Citing numerousitdeedeports by international organizations and
independent experts of politically motivated redions, prosecutions, arbitrary detentions and ill-
treatment, the Committee called on Azerbaijan ta) “Investigate promptly, thoroughly and
impartially all allegations of arbitrary arrest,nii@ of adequate medical treatment and torturdl-or i
treatment of human rights defenders, including éhlagted above, prosecute and punish appropriately
those found guilty and provide victims with redrefis) Release human rights defenders who have
been deprived of their liberty in retaliation ftwetr human rights work; (c) Amend and bring intaeli
with international standards its legislation toilitate the registration of human rights organiaat
and financial grants for the work of such organas and change its practice to ensure that alldmum
rights defenders are able to freely conduct theirk

See Committee against Torture, Concluding observation the third periodic report of Kazakhstan
(12 December 2014), UN Doc. CAT/C/KAZ/CO/3, at patQ. The Committee reported that it was
“gravely concerned at the reports of a number eésaf forced psychiatric detention of human rights
defenders”, as well as reports of the use of terand other ill-treatment, including to extractciea
confessions.

See Committee against Torture, Concluding observatiomghe fourth periodic report of Turkey (2
June 2016), UN Doc. CAT/C/TUR/CO/4, at paras. 43-49. The Committee reported that it was
“seriously concerned about numerous consistent rigpof intimidation and harassment of and
violence against human rights defenders, jourrsabstd medical doctors who provide assistance to
victims of torture.” It also remained “concernedoabthe numerous reports received of arbitrary
detention of journalists and human rights defendersterrorism-related charges because of their
reporting, including journalist Nedim Oru¢ and humights defender Muharrem Erbey.”
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including human rights defenders, following an egeeicy decree issued on 23
July 2016, which removed crucial safeguards agdorsire and ill-treatment,
following an attempted coup d'ét&t While the Turkish government informed
the Council of Europe on 22 July 2016 that it wosispend the ECHR during
the state of emergency it proclaimed, the absgtutdibition on torture is
notably non-derogable and cannot be suspendedvelven the life of a nation
is under threat. A Turkish human rights lawyer imiewed by ODIHR, who
regularly conducts detention visits in Istanbul represent indigent clients,
expressed concern over reduced access to closéitielsince the attempted
coup d'état, as well as alleged encroachments errule of law and judicial
independence in political cases, which have allggedpeded administrative
review. In its input to ODIHR, the NHRI of Turkeyddnot report receiving any
complaints of any kind from human rights defenderst noted that if it
encountered “any violation of rights or receivegsgomplaint on this matter by
any of the human rights defenders in Turkey, wha€Ombudsman Institution,
are ready to take action and start investigatiomaediately.”

121. In 2014 and 201%Azerbaijan declined requests by ODIHR to visit imprisoned
human rights defenders, in order to conduct privaterviews with them on
their cases and assess their detention conditfdnce the rejection of those
requests, ODIHR issued a series of public statesn&mt2015 and 2016
welcoming the release and pardoning of some hungdmsrdefenders by the
Government of Azerbaijan, while also calling onhauities to release those
defenders who remained in detentio®. In 2016, ODIHR individually
interviewed six Azeri human rights defenders whd heen detained during the
reporting period, including four political prisoisewho were pardoned by the
president in March 2016.
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See ODIHR statement, “OSCE/ODIHR Director Link expses grave concern over Turkish
President’s statement on reintroducing the deathalpg (2 November 2016), available at:
http://www.osce.org/odihr/27859The statement cited reports by Human Rights WatthAmnesty
International, in particular, of torture and abwgminst human rights defenders and oth8es for
example, the Human Rights Watch statement and tepburkey: Emergency Decrees Facilitate
Torture” (25 October 2016), available dittp://www.hrw.org/news/2016/10/25/turkey-emergency
decrees-facilitate-torturé-ront Line Defenders, FIDH, the Observatory onttdn Rights Defenders
and others have also reported widespread arbiwatgntions and ill-treatment of human rights
defenders in Turkey, particularly since the failedly 2016 coup d’état in Turkey.

In two October 2014 letters, ODIHR requested it the then-imprisoned human rights defenders
Leyla Yunus, Arif Yunus, Anar Mammadli, Rasul Yafarand Intigam Aliev. In two May 2015 letters
to the Ombudsperson and Minister of Justice of Bagan, respectively, ODIHR again requested to
visit Rasul Yafarov and Intigam Aliev in detentigkuthorities declined each of the requests.

Some of those ODIHR public statements includeSGR/ODIHR Director Link commends release of
Arif Yunus” (13 November 2015http://www.osce.org/odihr/1998410SCE/ODIHR Director Link
praises release of Leyla Yunus” (9 December 201Bjtp://www.osce.org/odihr/208366
“OSCE/ODIHR Director Link welcomes pardon of huntaghts defenders, activists and journalists in
Azerbaijan” (19 March 2016)http://www.osce.org/odihr/229061*OSCE/ODIHR Director Link
welcomes lifting of travel ban for Azerbaijani humarights defenders” (20 April 2016):
http://www.osce.org/odihr/235076and “OSCE media freedom representative, humahtsighief
welcome release of Khadija Ismayilova” (25 May 2D 18tp://www.osce.org/fom/242746
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122. All of the interviewed human rights defenders fréerbaijan described their

123.

detentions as part of a widespread and on-goingkdoavn on civil society,
which intensified in October 2013, following theirticism of alleged fraud in
Azerbaijan’s disputed elections. Reflecting tbalitical motivation of their
detentions, three former prisoners recounted expliarnings by authorities of
pre-trial detention facilities and prisons not t@age in any political speech or
other human rights-related activity while in detent One former prisoner said
the prison chief overtly threatened retaliatiorhé became aware of any such
activities. The defenders described consistentlgr petention conditions, as
well as worse treatment in Azerbaijan’s prisons oman rights defenders
based on their political activities. For instan¢bey were forbidden from
receiving opposition newspapers and books, and laeir written
communications heavily restricted and often cofisd. Human rights
defenders and their lawyers continued to smuggteleaiters to international
organizations and the diplomatic community regagdireir situation, as well as
statements to commemorate Human Rights Day frosopyito be presented
before human rights bodies or to be posted on Feateldn two cases, prison
authorities threatened consequences against tharhuights defenders when
their communications were discovered. When one ndiefie transmitted four
statements through his lawyer, he was then refdgrgedbjected to ill-treatment
and harassment, and was disallowed from commungatiith his family.
When another defender transmitted communicationsobthe prison through
his lawyer, the government complained to the Baso&stion, which issued
him a warning for violating prison rules, puttingrhand his lawyer at risk of
losing their law licenses.

The human rights defenders interviewed who wereiposly imprisoned in
Azerbaijan consistently reported the use tofture and otherill-treatment,
especially during initial detentions by police. Vheeported that torture was
often used to extract forced confessions, throughtibgs and ill-treatment,
including humiliating acts that were photographedsome instances. Two
former prisoners also described rampant torture ange inside the prisons,
which one of them experienced directly. He describeing tortured and beaten
so badly during his initial detention that he conlat walk for two weeks, and
could not hear properly for three months. When dentprison after his
conviction, he described being beaten by over Beroprisoners, and claimed
that it was the “project” of prison directors tosene worse treatment for
political activists. He noted that other prisoneskl him they recognized the
abuses against him were on account of his prepoliscal activity, which he
believed was particularly harsh due to the vidipibf his activism and work
with other activists. However, he described theswaristreatment to be against
gay and transgender people, who he reported wereugtined to a specific part
of the prison, where they were subjected to dadgtimgs, as well as sexual
assault and other ill-treatment.
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124. In the preliminary findings of the UN Working Grougm Arbitrary Detention
following its country visit toAzerbaijan in May 2016, it reported widespread
allegations of the use of torture, including toragt forced confessions, and
documented detention conditions appearing to amaeanitl-treatment. The
Working Group also reported the apparent politioativation of detentions and
ill-treatment of human rights defenders, as a viota of the rule of law
intended to silence their political criticism:

“The Working Group holds the view that human righdefenders, journalists,
political and religious leaders continue to be ihetd under criminal or

administrative charges as a way to impair the éserf their basic human rights
and fundamental freedoms and to silence them. Thesetices constitute an
abuse of authority and violate of the rule of ldwvattAzerbaijan has agreed to
comply with.”0°

1.2.3 Fair trial

125. OSCE participating States have repeatedly reaftirthat the rule of law must
be based on respect for “the right to a fair ttiad& right to an effective remedy,
and the right not to be subjected to arbitrary sirer detention” (Ljubljana
2005). TheGuidelinesrecall that the right to a fair trial further reces that
human rights defenders are able to challenge tthefention and criminal
charges against them before a competent, indepeadenimpartial tribunal,
and they must enjoy equality of arms in their legaffense, confidential
communications with their legal representatives] amidence or testimonies
against them that are extracted through torture migxcluded.

126. ODIHR received reports from human rights defendamsl other actors of
judicial irregularities and the denial of fair friaghts of human rights defenders
in a range of countries, includinzerbaijan, Kazakhstan, Kyrgyzstan, the
Russian Federation Tajikistan, andUkraine andUzbekistan Those reports
have detailed surveillance, threats, attacks ahdrdorms of retaliation against
lawyers for representing human rights defendepolitically contentious cases.
197 As noted in cases described above, human righsnders have also
reported to ODIHR that their arbitrary detentiom dirtreatment were followed
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See UN Working Group on Arbitrary Detention, “UN Wadrlg Group on Arbitrary Detention
Statement upon the conclusion of its visit to Azgdn (16-25 May 2016)”, available at:
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNaspx?News|D=2--21&LangID=E

In contrast, the UN Basic Principles on the Raflé.awyers provide: “Governments shall ensure that
lawyers are able to perform all of their professiofunctions without intimidation, hindrance,
harassment or improper interferenc8ee UN Basic Principles on the Role of Lawyers (19%@)para
16; available athttp://www.ohchr.org/EN/Professionalinterest/PaBe##OfLawyers.aspxThe UN
Special Rapporteur on the independence of judgédaavyers has also noted that States “have to put
in place mechanisms to protect [...] lawyers agaprsssure, interference, intimidation and attacks
and to ensure their securitySee Report of the UN Special Rapporteur on the inddpace of judges
and lawyers (5 April 2016), at para. 40; availablat: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G16/068/03/PDF/G16068032@ifenElement
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by politically motivated prosecutions, convictioasd heavy sentences against
them, in some cases without a corresponding fadbasls. In other cases,
confidentiality of communications with legal repeesatives has been denied;
torture and ill-treatment have been used to extfaoted confessions; or
equality of arms and the right to an effective rdgndnave been otherwise
undermined through retaliatory threats and crimpralkcedures against defense
attorneys representing human rights defenders.

127. In September and October 2016, the Ukrainian humngits defender Gennadiy
Afanasiev provided ODIHR with extensive detailsto$ arbitrary arrest and
detention, politically motivated prosecution, taoguand ill-treatment by
Russian Federationauthorities inCrimea. Mr. Afanasiev described in detail
his abduction and torture by Russian intelligeneespnnel in Crimea in May
2014, which he claimed was on account of his jdistia work and
participation in public protests opposing the aratiex of Crimea. Through the
use of torture including beatings, suffocation atectrocution, interrogators
extracted his forced confession to extremism amriem charges, as well as
his testimony against the Crimean human rights/istsi Oleksandr Kolchenko
and Oleg Sentsov, which he later recanted in catuttheir trial as having been
extracted through torturt®® Mr. Afanasiev was ultimately convicted and
sentenced to seven years in prison under the Gainfhode of the Russian
Federation, but was released to Ukrainian autlesrith June 2016, as part of a
prisoner exchange for two detained intelligenceicefs of the Russian
Federation’s Main Intelligence Agency (GRU), Alekda Aleksandrov and
Evgeniy Yerofeev. The Government of Ukraine con&dnthose and other
details in an open letter to ODIHR in June 2018pWing Afanasiev’s release
after more than two years in detention.

108 Amnesty International monitored the hearing, eggbrted on Afanasiev's recanting of his testimony.
See Amnesty International, “The system does nagif®@’ — Crimean activists hauled before a
Russian military court” (10 August 2015), availahte
https://www.amnesty.org/en/latest/news/2015/08/eemactivists-hauled-before-a-russian-military-
court The activists Oleg Sentsov and Oleksandr Kolcbewkre convicted on 25 August 2015 for
alleged pro-Ukrainian terrorism-related chargeg] eamain in prison. As in the case of Afanasiev,
they were tried on extremism and terrorism chargéter having Russian citizenship imposed upon
them. In a 10 August 2015 letter to Russian autiies;iODIHR requested to observe the trials of¢hos
defendants in Rostov-on-Don, and to be grantedsadoethem in their places of detention, as well as
to be granted such access in any other similarsdastne future. On 24 August 2015, the day before
their convictions, the delegation of the Russiarddration declined to facilitate access to the
defendants in their places of detention, though abdfirm that any ODIHR monitors would be
provided with the same level of access as “Russiti@ens” to any public proceedings in RusSae
ODIHR/HCNM, Report of the Human Rights Assessment Mission one@(n. 45 above), at nn. 49.
On 27 August 2015, ODIHR issued a statement orcdneictions of Mr. Sentsov and Mr. Kolchenko,
recalling that OSCE participating States have fieaéd their commitment to international
humanitarian law guaranteeing fair-trial rights decupation situations.See ODIHR statement,
“ODIHR Director expresses concern about continuetggrition and sentencing of foreign nationals in
the Russian Federation”, availableftp://www.osce.org/odihr/178921

44



128. In Ukraine, the lawyer of those two Russian officers, YuriyaBovskiy, was
abducted and killed in March 2016, apparently onoant of his work:®®
Grabovskiy was shot dead in an abandoned forméeative farm garden 27
kilometers from Zhashkiv Cherkasy region. His badys found on 25 March
2016. Two suspects in the abduction and murder det@ned, and were under
investigation by Ukraine’s military prosecutor, wheportedly confirmed that
the crimes appeared linked with the lawyer’s rolghie GRU case. In video
footage, his captors reportedly forced him to psemio stop providing legal
assistance to the accused and state that it wasstake to provide such
assistance. The criminal proceedings were ongditteatime of reporting°

129. ODIHR was also informed by the SMMU of allegatioof abductions and
disappearances of civilians in Donetsk Oblastraine, by uniformed
paramilitaries in eastern Ukraine since mid-2014e Tabductions reportedly
resulted in legal practitioners being afraid toresgnt civilians and bring legal
complaints against those enforced disappearanceifdear of retaliation. In
June 2016 in Odessélkraine, nationalist civilians reportedly threatened at
court and blocked the exit of the defense attoroby Russian Federation
citizen who was accused of rioting on 2 May 201He Tawyer reportedly filed
criminal complaints over his arbitrary detentiordanterference in his work,
which the investigating judge accepted but policeribt pursue. According to
the lawyer, the lack of responsiveness by Ukraim@dice resulted in the
intimidation of defense lawyers, who subsequentglided to represent pro-
Russian defendants, thereby undermining the eguailarms.

130. In Azerbaijan, three human rights lawyers provided examplestidation,
harassment, threats and retaliation against agterrepresenting human rights
defenders. Two human rights defenders reportedlidmissal of lawyers from
the Bar for actively defending persons arrestegdaitically motivated charges.
In its decision on the case Bhasul Jafarov v. Azerbaijan, the European Court
of Human Rights similarly found that “the suspensif his representative’s
licence to practise law had been politically mat@eH, and “that his
representative had been refused permission to midethim in the prison”,
resulting in a violation of the complainant’s rightappeal to the Court (Article
34 ECHR)'*

131. The defense attorney of several human rights defsnid Azerbaijan, Elchin
Sadigov, reported being subjected to harassmergubiyorities, apparently in
retaliation for his legal representation of humaghts activists. In October
2016, following harshly critical closing remarks @ourt by a human rights
defender he was representing (Giyas Ibrahimov), 3&digov reported that he
was under “constant pressure” by the Bar Associatind law enforcement
agencies, among others. His email and Facebookuatxavere reportedly

199 seeabove at n. 46.
10 |nformation provided by the OSCE Special Monitgriviission to Ukraine.
11 Rasul Jafarov v. Azerbaijaecision of 17 March 201@. 57 above), at paras 172, 173, 186.
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subjected to hacking attempts, following which bdtitlese accounts and his
phone became blocked for six hotits.

132. Two student members of the NIDA pro-democracy yowmtlovement in
Azerbaijan, who were represented by Mr. Sadigov — Bayram Madow and
Giyas Ibrahimov — reported to Mr. Sadigov that thesre forced through ill-
treatment and threats of violence to make writtemfessions of drug
possessiof During their initial detention at Baku’s Narimandistrict police
station, police reportedly beat the two youth astsrand threatened them with
sexual violence (rape with a bat), in order to cehtpe confessions. When their
lawyer met with the activists two days after thedgtention, both Mr. Ibrahimov
and Mr. Mammadov reportedly complained of serioasnpand had visible
bruises on their bodies.

133. During its country visit toAzerbaijan on 16 to 25 May 2016, the UN Working
Group on Arbitrary Detention met with Mr. Ibrahimaewd Mr. Mammadov in
pre-trial detention, and reported that it “obserwdtht seemed to be physical
sequels of such treatment” as “both reported habeen subjected to violent
interrogation techniques at a police station” beftheir transfer to pre-trial
detention facilities. ODIHR was informed by theawyer and a human rights
defender that Mr. Ibrahimov and Mr. Mammadov alsmplained of the torture
and ill-treatment at their remand hearing, and mtsgh their allegedly forced
confessions. The handwritten remarks that Mr. lionalr prepared for his final
hearing while in prison were also reportedly cazdted from him en route to
the court, for which reason he was unable to refidah statement in his own
defense, and instead had to deliver them oralljpaut full preparation. On 25
October and 8 December 2016, respectively, Mr. hibnav and Mr.
Mammadov were each convicted and sentenced tod8 yeprison on charges
of drug possession.

134. ODIHR also received reports from human rights deées inKazakhstan of
the denial of fair-trial rights in 2015 and 2016arfcularly in politically
motivated cases against journalists and land rigttigists.

135. On 28 November 2016, a court in Atyrau in west€azakhstan convicted and
sentenced human rights defenders Max Bokayev atghfTAyan each to five
years in prison for their leading roles in organgzipeaceful protests in April
and May 2016, in opposition to proposed amendmentkazakhstan’s land
code. The court also banned them from engagingublig activities for three
years after serving their sentences. Their allegedes were “inciting social
discord”, “disseminating information known to bds&, and “violating the
procedure for holding assemblies”. In a January72@iatement by the

12 gseealso the following accounts in the news mediaafibsment and intimidation against the lawyer:
http://www.contact.az/docs/2016/Social/11020017 &roitm?66#.WBoDRtSLRk@nd
http://www.contact.az/docs/2016/Social/11030017 &ro8tm?37#. WBxSHSOrkKJA

13 Described above at n. 85.
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Government of Kazakhstan to the OSCE Permanent cllpundefended the
activists’ long sentences, noting that they “ugesldocial networks (WhatsApp,
Facebook) and financed the largest unauthorizég @lich actions are obvious
violations of the rules and laws of the Republi&afzakhstan

136. International experts and human rights organizatioeported numerous
procedural violations in the trial of Mr. Bokayewica Mr. Ayan, including
reports that the court rejected the majority ofalegpotions by the defendants’
lawyers™'® For instance, on 9 November 2016, the Bokayev éawgade a
motion during the trial to request testimony beftite court by a member of
ODIHR’s Expert Panel on Freedom of Assembly: Mr.vieniy Zhovtis,
director of the Kazakhstan International BureauHoman Rights and Rule of
Law. The motion was supported by both defendants their lawyers, but
opposed by the prosecutors. The judge rejectedntiteon, saying she did not
need any expert opinion on freedom of assemblyhasusderstood the right
fully. In 2014, the UN Committee against Tortureosal serious concerns to
Kazakhstan regarding these precise types of procedural iteeties, which
undermine equality of arms, making specific refeesto the same problem in
the trial of Mr. Zhovtis, which also resulted irstimprisonment*®

137. As noted above, a number of defense lawyerBaiikistan had criminal cases
filed against them, apparently in retaliation ftweit working on politically
sensitive case¥.” Additionally, one human rights organization in iKatan
reported to ODIHR that the relatives of some lawykad been arrested in
retaliation for their work.

14 Statement by the Permanent Representative of #eulitic of Kazakhstan to the International

Organizations in Vienna at the 112#neeting of the OSCE Permanent Council in respoosthe
statements about the verdict of the court on MakaBv and Talgat Ayan” (26 January 2017), Doc.
No. PC.DEL/9417.

See also, statements on this case by UN Special Rappsrt (available at
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNeaspx?NewsID=20990&LangIDFE

Human Rights Watch (available atttp://www.hrw.org/news/2016/11/29/kazakhstan-2vastis-
sentenced-5-yedrs the Observatory for the Protection of human tdgkefenders (available at
http://www.omct.org/human-rights-defenders/urgeretiventions/kazakhstan/2016/11/d24980&and
International Partnership for Human Rights (avdéaht http://iphronline.org/kazakhstan-ruling-cs-
activists-20161201.htrl

See Committee against Torture, Concluding observatiomghe third periodic report of Kazakhstan
(12 December 2014), UN Doc. CAT/C/KAZ/CO/3, at pata: “the Committee is concerned at the
reported lack of balance between the respecties ol the procurator, the defence counsel and gudge
The Committee is particularly concerned about thidant role of the procurator throughout judicial
proceedings and the lack of power of defence laswter collect and present evidence, which
reportedly results in court decisions relying digmrtionately on evidence presented by the
prosecution, an allegation that the Committee jasly raised in the context of the trial of human
rights defender Evgeniy Zhovtis. [...] The Committeenains concerned at reports that there is a lack
of judicial control over the actions of prosecutarsl that judges are overly deferential to prosesut
owing to their lack of independence from the exieubranch (arts. 2 and 10). The State party should
undertake structural reform of the system of adsmtiation of justice with a view to balancing in
practice and ensuring equality of arms [...].”

117 seetext at nn. 70 and 71 above.
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138. In Uzbekistan the human rights organization “Fiery Hearts Clatso reported
a range of fair-trial violations, arising from tlaéorementioned case M.T. v
Uzbekistart'® When the complainant’s defense attorney in thae daho was
also the complainant’s sister) publicized casedodfure in Uzbek prisons,
authorities allegedly threatened attacks on herlyjamembers in retaliation.
Other lawyers had reportedly refused to defendctimaplainant, due to threats
and intimidation. In May 2014, when the same humgints defender organized
an event dedicated to the ninth anniversary ofAthdijan events, she reportedly
was tried in absentia and had her Uzbek citizenshipked. When she initiated
a tenth-anniversary campaign in 2015, authoritieegedly initiated a smear
campaign against her grandchildren, and a triabisentia in Uzbekistan of her
daughter and her husband, who also lived in exil&urope. The UN Human
Rights Committee has observed that trials in alisehbuld be exceptional, and
when necessary “the strict observance of the rightse defense is all the more
necessary™®

139. In the case of the human rights defender Azimjakaf®v in Kyrgyzstan,
ODIHR noted with serious concern the 24 January72@burt decision
confirming the life sentence against Mr. AskarovheT court’s decision
contravened the April 2016 views on Mr. Askarovase by the UN Human
Rights Committee, which had called upon authoritesmmediately release
Mr. Askarov, quash his conviction, and provide ragians for his unlawful and
arbitrary detention, torture and ill-treatment, awidlations of his fair-trial
rights. The UN High Commissioner for Human Righisoanoted serious
shortcomings in relation to both this latest judgimand the handling of Mr.
Askarov’s case by Kyrgyzstan’s judicial system, aratled on authorities to
release Mr. Askarov in line with the UN Human Rigi@tommittee’s views?
In April and July 2016 public statemerfs ODIHR urged the Kyrgyz
authorities to implement the remedial recommendatiof the UN Human
Rights Committee on the case of Mr. Askat¥.
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119
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122

See note 93 above.

See Article 14(3)(d) of the ICCPR; and UN Human RighCommittee,General Comment 13 —
Administration of justice (Article 14available at:

http://tbinternet.ohchr.org/Treaties/ CCPR/SharedBauiments/1_Global/INT_CCPR_GEC 4721 E
.doc

See OHCHR statement, “Azimjan Askarov verdict in Kymgtan ‘deeply troubling’ — Zeid” (24
January 2017), available at:
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNeaspx?NewsID=21113&LangID=E

See ODIHR statement, “ODIHR Director calls on Kyrgyas to free human rights defender Azimjan
Askarov” (22 April 2016), available atvww.osce.org/odihr/2357365eealso, ODIHR statement,
“OSCE/ODIHR Director Link welcomes Kyrgyzstan's few of Askarov's case, calls on Kyrgyz
authorities to implement UN Human Rights Committecision” (9 July 2016), available at:
http://www.osce.org/odihr/251936

Notably, Article 41.2 of the Constitution of theyigyz Republic provided for the direct
implementation of views and decisions of intermaglohuman rights bodies. Following a December
2016 referendum, however, Kyrgyzstan amended itst@tation to repeal Article 41.2, among others,
despite the recommendations of ODIHR and the CoRidéeCommission in an August 2016 legal
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140. Kyrgyzstan accepted several relevant recommendations during2015
periodic review before the Human Rights Councitjuding to: “Protect human
rights defenders from intimidation and violence aw$ure prompt, impartial
and thorough investigation of allegations of hawsss, torture and ill-
treatment of human rights defenders”; and “Exanailtegations of ill-treatment
and torture in custody and failures to ensure faal guarantees to those
arrested and prosecuted following the 2010 violente

1.3 Confronting stigmatization and marginalization

141. As evident in the preceding sections, the stigraibm and marginalization of
human rights defenders on multiple grounds of disaation — most frequently
political or other opinion, gender, sexual orieistat and ethnicity — often
precede more targeted attacks on their human ragidfundamental freedoms.
State-sponsored smear campaigns and social digetion erode the core
guarantees of the rights to effective remediesaafair trial, liberty and security
of person, and freedom from torture and otherrdatment. Discriminatory
denial of due process and accountability furthedemmines the enjoyment of
the rights to freedom of association, expressie@acpful assembly, movement,
as well as to enjoy a private life and particigatpublic affairs.

142. The OSCE participating States have committed tarenthe equal enjoyment
and exercising of human rights and fundamentaldivees by all people —
without distinction of any kintf*— and committed to publicly condemn violent
acts motivated by discrimination and intolerarfé@.Additionally, OSCE
participating States have committed to act in confty with their binding
international human rights obligations, which obtry States to ensure non-
discrimination with regard to the full enjoyment afl human rights and
fundamental freedoms of those in their jurisdicsitfi The prohibited grounds
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opinion to retain the provision.See ODIHR and Venice Commission, “Kyrgyz Republic —
Preliminary Joint Opinion on the Draft Law ‘On latluction of Amendments and Changes to the
Constitution™ (29 August 2016); available &tttp://www.osce.org/odihr/261676Under international
law, Kyrgyzstan is still obligated to release Mrsk@&rov, in accordance with the Human Rights
Committee’s views and irrespective of the referendwhich did not alter Kyrgyzstan’s obligations.
(See Article 27 of the Vienna Convention on the Law akdties (1969), which provides: “A party
may not invoke the provisions of its internal lasvjastification for its failure to perform a tredly
Human Rights Council, Report of the Working Graupthe Universal Periodic Review (Kyrgyzstan),
Twenty-ninth session, UN Doc. A/HRC/29/4 (9 Aprd15), at paras. 117.114 and 117.48.

See Copenhagen Document, 1990 (n. 19 above), para:‘d@lQersons are equal before the law and
are entitled without any discrimination to the equitection of the law. In this respect, the lawl w
prohibit any discrimination and guarantee to alfspas equal and effective protection against
discrimination on any ground.”

See Vienna 1989 (Questions Relating to Security in pertoPrinciples), at 13.7 and 13.8 (n. 89
above); and Maastricht 2003 (Decisions: DecisionM03 on Tolerance and Non-discrimination).
Seee.g., Budapest 1994 (n. 3 above), at paraSgdalso, Madrid 1993: “The participating States [...]
reaffirm the particular significance of the Univar®eclaration of Human Rights, the international
Covenants on Human Rights and other relevant iatemmal instruments [...]; they call on all
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of discrimination include, among others: nationalsocial origin, political or
other opinion, language, religion, property, bidh other status (including
nationality, place of residence, health status,ugskorientation, disability,
etc.)?’

143. In their protection of human rights defenders, OS§2icipating States must
therefore neither discriminate directly, nor toterar condone incitement to
discrimination, hostility or violence by any segrhehthe population, including
when it is conducted online. In practice, Beidelineselaborate that “State
institutions and officials must refrain from engagiin smear campaigns,
negative portrayals or the stigmatization of humigits defenders and their
work,” and “should take proactive steps to coustaear campaigns against and
the stigmatization of human rights defenders, idiclg by third parties.”
Moreover, “Governments and State institutions bleakels — national, regional
and local — should publicly condemn any such matateéons or actual attacks
against human rights defenders whenever they dc®atticipating States
should likewise strengthen their NHRIs to safegudh@ protection of
vulnerable groups from stigmatization, marginal@at and discriminatory
threats and attacké®

144. In their written inputs to ODIHR, OSCE participajirStates largely did not
provide official data on the extent of bias-motadthreats and attacks against
human rights defenders on account of their worgluising such incidents based
on their association with other social groups stteg to discriminatory
treatment. Several participating Staféand NHRI$*® reported that they had no
information on specific cases of threats and a#taagainst human rights
defenders.

145. For instanceSwedennoted that it did not keep data on bias-motivatetents
targeting human rights defenders, as they had eenh la significant problem.
Finland indicated that it had tracked an increase in fsgteech targeting
defenders of migrants’ and refugees’ rights, thoumghpetrators appeared
deliberately to keep their actions just short ofmanal liability. Moldova and
Montenegro identified social discrimination against LGBTI @@ as a major
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129
130

participating States to act in conformity with teaastruments and on those participating Stateghwh
have not yet done so, to consider the possibifigooeding to the Covenants.”

UN Committee on Economic, Social and Cultural RéghGeneral Comment No. 20: Non-
Discrimination in Economic, Social and Cultural Rig (Article 2, para. 2), UN Doc. E/C.12/GC/20
(10 June 2009), paras. 30—35. Notably, all but maréicipating State have ratified the ICCPR; arid al
but three participating States have ratified th&3CR. See Articles 2(1) and 26, International
Covenant on Civil and Political Rights; and Arti@€), International Covenant on Economic, Social
and Cultural Rights, 1966 (993 UNTS 3). With regtoydsexual orientation, the OSCE Parliamentary
Assembly has also called on participating Statdslfib their international human rights obligatisrof
non-discrimination See Ottawa Declaration of the OSCE Parliamentary Addg (8 July 1995), at
para. 29. Available at: http://www.osce.org/pa/3813

Guidelines(n. 4 above), at paras. 38—40.

Bosnia and Herzegovina, Finland, Sweden, Uzbakist

Austria, Belgium, Moldova, Slovakia.
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146.

147.

148.

challenge in protecting human rights defenders fitbneats and attacks by
third-party actors, to which both States respontl@dugh robust security
arrangements, and criminal prosecutions in sevasds.

Poland reported that there were no negative actions agdinman rights
defenders, so no special measures were necessargonfront their
stigmatization or marginalization through positpertrayals. However, human
rights defenders iRoland reported a rising trend of bias-motivated threatd
attacks against human rights defenders and NGOscoount of their work
protecting LGBTI people and combating hate speegetinat migrants and other
vulnerable groups® Following those recent incidents, the Prime Ministe
reportedly remained unresponsive to a written appleeoncern signed by over
300 Polish NGOs$* After an attack on its office, one LGBTI rights KRG
praised the strong public response of Poland’s NBREn important sign of
support for those targetétf

The NHRI in Armenia also reported bias-motivated threats, attacks hatd
speech targeting especially women human rightsndefs, as well as NGOs on
account of their politically sensitive activitiesgporting “cases of violence
against women defenders”, who “had become the taxfgdreats and attacks,
as well as hate-speech for carrying out their iiegite activities”. InSerbia, the
Ombudsperson informed ODIHR of persistent and wicksd threats, physical
attacks and State-sponsored smear campaigns abamsin rights defenders,
which especially targeted NGOs, independent joistsgal and the
Ombudsperson himself. The Ombudsperson reportedenopnd brutal
campaigns against such individuals and institutionsere clear lies or half-
truths are used. Most important political leaders strongly involved in such
campaigns, which leads the human rights defendera tonclusion on the
creators and inspirers thereof. The key support donduction of such
campaigns is provided by tabloid media” The smeenmaigns against human
rights defenders frequently alleged that they ra@difin financial and political
influences, which purportedly undermined Serbia’aditional culture and
sovereignty.

Several States also informed ODIHR of good prastibey had undertaken to
confront and counter the stigmatization and maitgiagon of human rights
defenders. Bulgaria noted strongco-operation between its NHRI and
marginalized groups, which helped to support humghts defenders in the
protection of those groups from social discrimioatiFinland, Italy, Spain and
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Seeabove at n. 49.

To read the open letter signed by 318 Polish NQ@ging the Prime Minister to take action in
response to the recent incidents, sétp://ptpa.org.pl/aktualnosci/2016-03-09-318-oliganji-
apeluje-do-premier-beaty-szydlo&nid=530

The Ombudsperson of Poland called for prejudicsetaviolence to be met with a strong reaction from
authorities, as unresponsiveness could be reatisatceptance of discrimination, and legitimiaati

of hatred against those exposed to unequal tre&treea https://rpo.gov.pl/pl/content/rzecznik-w-
sprawie-atakow-na-0soby-i-organizacje-dzia%C5%82ai@a-rzecz-promowania-i-ochrony-praw
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149.

150.

Swedenstressed the importance they placed on humansrighication and
promotion (Spain and Sweden), including to protect young [eeap risk of
marginalization and vulnerability (Finland), andgomomote a culture of rights
among government officials, law enforcement, thdigiary, media and the
general public (Italy).Lithuania, Moldova and Montenegro all reported
dedicated anti-discrimination campaigns to empotueman rights defenders
(Lithuania), confront hate speech (Moldova), andstigmatize human rights
defenders and the vulnerable groups they protecbn{®hegro).Ireland
highlighted its prioritization o€onsultation with civil society and marginalized
groups in the development of human rights-relatedicies, in order to
empower them and meet their needs.

Human rights defenders throughout the OSCE regeported that smear
campaignsandstigmatization were some of the most serious challenges they
encountered in their work. The smear campaigns guaigd against human
rights defenders by State officials, public ingtdns, and government-
sponsored or far-right media outlets had reportédlignsified stigmatization
and marginalization against human rights defendersome cases, exposing
them to increased threats and attacks by non-&tates. The human rights
defenders who reportedly experienced the most mtretigmatization were
those defending the rights of women, LGBTI people] ethnic minorities.

The following sub-sections highlight illustrativexaamples and trends of the
cases brought to the attention of ODIHR, which wépe numerous to
reproduce exhaustively.

1.3.1 Smear campaigns against human rights defenders

151.

152.

Human rights defenders reported being subjectedniear campaigns in:
Armenia, Azerbaijan, Belarus, Georgia, Hungary, Kazakhstan,
Kyrgyzstan, Montenegro, Poland, Russian Federation Serbia, Sloveniaand
Uzbekistan

In Georgia, three human rights NGOs independently voiced eorsover the
same early 2015 smear campaign by public officedsinst human rights
defenders, which they said had led to a mild detation of the working

environment of civil society organizations. In Janu2015, the founder of the
ruling Georgian Dream-Democratic Georgia party,mfer Prime Minister

Bidzina Ivanishvili, reportedly announced that thetivities of the leaders of
three prominent Georgian human rights NGOs shoalstudied” publicly*3*

On 5 March 2015, Member of Parliament Gogi Topae#®se political party
was in the ruling Georgian Dream coalition, repdistecalled for the shutting
down of NGOs in Georgia — suggesting that authewitollow the example of

134" Statement of the former Prime Minister, dated &8u&ry 2015, reported at:
http://www.civil.ge/eng/article.php?id=280Hhdhttp://www.liberali.ge/ge/liberali/news/123407/
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other countries that close NGOs which “undermineé functioning of the
States->> The human rights defenders also pointed to sew#har minor verbal
attacks on NGOs and media professionals.

153. In Hungary, human rights defenders consistently describewiageted and on-
going smear campaign against civil society from 2@ 2016. One human
rights NGO described widespread stigmatization whén rights activists by
government officials, including the Prime Minis&md governing parties, who
explicitly portrayed human rights defenders as isgrforeign interests and as
enemies of the nation. In November 2014, ODIHR fgefdrum in Budapest at
which it presented th&uidelines(in Hungarian translation), and facilitated
dialogue between 35 civil society organizations aheé government3®
Participants voiced concerns over stigmatizatitmedts and attacks against
human rights defenders, especially those receiforgign funding. In October
2015, Hungarian human rights defenders again irddrfODIHR of the
generally deteriorating environment for human sgivork, including ongoing
intimidation, threats and attacks by far-right greuagainst human rights
activists defending the rights of ethnic minoritiaad LGBTI people. Law
enforcement authorities allegedly failed to effeely investigate and prosecute
several such cases. Human rights defenders of mtigrghts also reported
being intimidated and discredited in news media agdsenior politicians.
Following a visit toHungary in February 2016, the UN Special Rapporteur on
the situation of human rights defenders called amddrian authorities to stop
stigmatizing and intimidating human rights defersd@nd to create an enabling
regulatory environment for their work, criticizirige on-going efforts of public
officials to de-legitimize defenders and undermtheir human rights-related
activities™*’

154. Human rights defenders also reported constant sca@apaigns against them in
the pro-government media of several OSCE particigaGtates, including:
Azerbaijan, Belarus, Kazakhstan, the Russian Federation Serbia and
Uzbekistan The media reportedly fixated on human rights deées’ receipt of
foreign grants for their work, branding them asrinals (Uzbekistan), a “fifth
column” (Russian Federation, or servants of foreign interestSetbia).*® In
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Statement of Mr. Gogi Topadze, dated 5 March 26d5orted at:
http://maestro.ge/menu_id/12/id/18938/langfd http://17mai.si/2015/03/16/georgia/

A news item on the event, including a link to theofficial Hungarian translation of th@uidelines is
available athttps://www.osce.org/odihr/128056

See,OHCHR statement, “UN expert urges Hungary not tgnsatise and intimidate human rights
defenders” (16 February 2016), available at:
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNeaspx?News|D=17037&LangID=E See
also, Report of the Special Rapporteur on the titmaof human rights defenders on his mission to
Hungary (19 January 2017), UN Doc. A/HRC/34/52/A4d. available at:
http://ap.ohchr.org/documents/dpage_e.aspx?m=70&@1=1

In Serbia, two human rights NGOs shared with ODKt&nned copies of a series of articles published
in the State-run daily newspapolitika, calling the NGOs agents of foreign interests base their
receipt of foreign funds.See “Who is receiving US Dollars in Serbia”, availablat:
http://www.politika.rs/sr/clanak/346224/Drustvo/Kerstizu-dolari
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Kazakhstan, three human rights defenders separately repdtied being
smeared as “foreign agents” seeking to provokeaimitly with foreign grant
funding, in one case by a journalist on public \tsi®n, in another case by a
government advisor on Facebook, and in a third foygovernment NGOs. In
Serbia, the NHRI (“Protector of Citizens”, SaSa JanKdwvieported a “brutal”
and months-long smear campaign against him in prx@gment tabloid media,
while high-ranking members of government calledhisrdismissal and accused
him of conspiracy against Serbia with the Uniteat&t and European Union.

155. In Slovenig one human rights organization reported smear agnp against it
by conservative political parties, right-wing NG@sd conservative media,
including through online social media. The NGO oted that co-ordinated
smear “attacks” largely arose at the time of a jpubdéferendum campaign
against same-sex couples’ rights, suggesting biealNiGO had misspent public
funding on pro-LGBTI human rights campaigns. Whihe smear campaign
reportedly failed to gain traction outside of navrrdemographics, the NGO
noted as ayood practice that a Member of Parliament challenged the public
sSmear campaign against the NGO with a parliamemaegtion to the Minister
of Finance, asking if its public funds had been dusgpropriately. The
affrmative and detailed response of the Ministdr Fohance reportedly
vindicated the NGG?°

1.3.2 Women human rights defenders

156. Women human rights defenders have reportedly bedpeced to smear
campaigns, threats and attacks on account of ¢feeider and/or the gender of
those whose rights they defend. ODIHR received @atso of such gender-
specific incidents in several OSCE participatingt&t, includingArmenia,
Bosnia and HerzegovinaMontenegro, Serbia and theJnited States

157. In Armenia, the NGO Women’s Support Center reported thatas Wwringing
two cases to the European Court of Human Rightswimch the State’s
protection response was inadequate. Police repprtelid not respect
confidentiality of the organization’s safe housedtion, putting staff and
protection recipients at risk. Police also repdstegrovided inadequate
protection during court trials of the organizat®rbeneficiaries in domestic
violence cases, at which the alleged abusers \wesatening and harassing staff
outside of the court®® According to the NGO, the head of the police
investigations department also noted that sheltere the responsibility of the
State, rather than civil society, and threatenedirtd the NGO’s donors to
discourage them from sponsoring the organization.

139 A link to the response of the Ministry is availabat: http:/www.sds.si/novica/ali-so-proracunska-
sredstva-ki-jih-prejema-mirovni-institut-porabljenamensko-896

140 The organization provided ODIHR with letters resfirg protection, among other documents, in the
cases mentioned.
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158. In Serbia, two human rights NGOs provided ODIHR with extessi
information on stigmatization, threats and attaagainst women human rights
defenders. The most prominent cases were repdateats and attacks against
the members and offices of the anti-war feminisvement Women in Black in
2014, 2015 and 2018 The threats and attacks, including gender-spesitits
against the activists, were particularly intensel afolent in relation to the
activists’ commemoration of the ®@nniversary of the Srebrenica genocide. In
September 2015, a lesbian human rights defenderalgasattacked in a local

cafél#?

159. In Montenegro, ODIHR was informed by three human rights NGOsaof
gender-specific and targeted smear campaign ag#iesthead of the anti-
corruption NGO “MANS”. In June 2014, the pro-goverent newspaper
Informer released a video it claimed offered proof that Ni@O head was an
“animal abuser”, whom the paper accused of bestialith her two dogs. The
paper published front-page stories in Serbia andtbdfegro asking readers to
“investigate” the identity of the woman appearinghe video. The Basic Court
in Podgorica temporarily banned the distributiortted Informer, in which the
tabloid wrote about the NGO he&4.

160. In Bosnia and Herzegovina a human rights NGO working on the rights of
women and LGBTI people informed ODIHR it had docuated several minor
incidents of online harassment, verbal threats, attdcks against women
human rights defendet8? In late 2014 and early 2015, at open plenaries of
widespread popular protests, women human rightendefs’ concerns were
reportedly excluded by male protestors from petgito the government, and in
a few cases women had microphones taken away byorsience them.

161. In the United States the American Civil Liberties Union (ACLU) inforrde
ODIHR of commonplace legislative restrictions orcios defending women'’s
right to health, including at clinics that suppaamen’s reproductive right®

141

142

143

144

145

Seedetails of the 2014 and 2015 attacks‘iRepression against human rights defenders — Attacks
against Women in Black”, dossiers nos. 1-4, avidlab at:
http://www.helsinki.org.rs/otpor%20ekstremizmu/ishents_t01.htmlIFor a report by Women in Black
on 2016 attacks against the NGf@ege
http://zeneucrnom.org/index.php?option=com_cont¢as&=view&id=1164

Though the incident was characterized as biaswvauetil, two human rights defenders interviewed by
ODIHR said it appeared to be a random rather thespfanned attack.

The case was detailed by Civil Rights Defendersthe news sitBalkan Insightavailable at:
http://www.balkaninsight.com/en/article/montenegights-activist-sex-claims-spark-outragsd
https://www.civilrightsdefenders.org/news/intimigat-against-vanja-calovic-at-new-heights

The OSCE Mission in Bosnia and Herzegovina corditnmumerous online and in-person threats in
September and October 2014 against the presidedntmambers of a different NGO, the Banja Luka
Association of Queer Activists, following the NGQparticipation in Belgrade Pride.

In addition to numerous legal challenges it brdwagainst such restrictions, the ACLU highlightbd t
joint 2014 publication of OHCHR, UNFPA and the Deiminstitute for Human Rights, “Reproductive
Rights Are Human Rights: A Handbook for Nationalrhifan Rights Institutions”, available at:
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The ACLU also reported widespread threats, resinst and harassment
against women human rights defenders in the Urfiitades, especially those
who worked in clinics that provide abortiol{§1n 2015 alone, ACLU reported
the introduction of nearly 400 provisions to regtabortion, of which 57 were
enacted:’’

1.3.3LGBTI human rights defenders

162. During the reporting period, ODIHR received espiéciiequent and intense
reports of stigmatization, threats and attacksetamg human rights defenders
protecting the rights of LGBTI peopt&® Human rights defenders reported such
incidents in several OSCE participating States)uiing in: Armenia, **°
Bosnia and Herzegovina>®the former Yugoslav Republic of Macedonia
Georgia, ** Kosovo *? Kyrgyzstan,'>®* Montenegro, Poland,*** Serbia'*® and
Ukraine.**°

163. In Armenia, five human rights defenders independently reploote the difficult
situation of those defending LGBTI people’s humigihts, and several reported
the same incidents of threats and attacks agai@®BTL human rights
defenders. Public officials, political parties asathorities reportedly remained
mostly silent on attacks against LGBTI defenderdjictv the defenders
interpreted as tacit support for the discriminatacis. In other accounts in 2014
and 2015, public officials also made public remat&souncing LGBTI people.
In Armenia, sexual orientation is not a prohibitgbund of discrimination
under national law, and the courts were also regtyrtunresponsive to claims
by LGBTI human rights defenders.
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http://www.ohchr.org/Documents/Publications/nhritibook.pdf and the Center for Reproductive

Rights 2009 report, “Reproductive Rights Are HunkRaghts”, available at:
http://www.reproductiverights.org/sites/crr.civitans.net/files/documents/rrarehr_final.pdf

Seethe Center for Reproductive Rights 2009 reporgfémding Human Rights”, available at:
http://www.reproductiverights.org/sites/crr.civitimns.net/files/documents/DefendingHumanRights.p
df.

Seethe ACLU article, “43 Years After Roe: We've Coméang Way, Maybe?” (22 January 2016),
available athttps://www.aclu.org/blog/speak-freely/43-years&aitoe-weve-come-long-way-maybe
This trend is also consistent with ODIHR findingsitis annual reporting on hate crimes in the OSCE
region. In 2015, ODIHR received more reports fraomil society organizations of threats and violent
attacks against LGBT people than against any atheral group (including 434 violent attacks, and
232 threats)See the ODIHR Hate Crime Reporting (2015), “Bias agaldSBT people”, available at:
http://hatecrime.osce.org/what-hate-crime/bias+asidnbt-people

Seen. 50 above.

Seeabove at n. 144.

Seen. 43 above.

SeeUN Security Council resolution 1244 (10 June 1999)d the International Court of Justice’s
Advisory Opinion of 22 July 2010 (n. 6 above).

Seen. 51 above.

Seen. 49 and n. 133 above.

Seeabove at n. 142.

Seeabove at n. 47 and below at n. 266.
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164. In one case to which several human rights defendefgsmenia referred, the
newspapelravunkpublished an article on its website on 17 May 2814vhich
included links to Facebook profiles of 60 humarhtsgactivists at the end of the
article, whom it described as “enemies of the Stated “homo-addicted
lobbyists”. The paper appealed to readers to wagmmpaign against the
“lobbyists” through “zero tolerance [...] in everycter and area where the
activities of gay-lobbyists can be restricted”. Tdréicle called on the public to
boycott the human rights defenders’ businessesitigm from their jobs, refuse
to interview them in the media. A human rights N@tiated civil court
proceedings on behalf of the activists againsintespaper, but it continued to
publish smear articles on each of the LGBTI humghts defenders. Some of
them reportedly left the country, while one lost Jodb, and others continued to
receive a variety of threats. The judiciary rejdctiee human rights defenders’
claim that their rights were violated, so they apd to the European Court of
Human Rights. A member of parliament reportedlgraded the hearings, and
gave interviews to media afterward in defense efghper. In the aftermath of
the incidents, the president of Armenia and thesidemt of the National
Assembly reportedly awarded the newspaper, it atad editorial board for
their work.

165. Three human rights organizations Montenegro praised the police and
prosecutor’s office for their effective responsesthreats and attacks against
LGBTI human rights defenders, and for adequatelytmg their protection
needs. They also noted the positive example oMimestry of Minorities and
Human Rights, which consistently and promptly conded attacks on
Montenegrin human rights defenders, including LGBUiman rights defenders.
The Ministry itself and the Ombudsperson institntialso both reported that
they consistently reacted to and strongly condenthedattacks through public
statements. However, the rest of the governmerdriegly remained mostly
silent in response to the incidents, and judiciatharities imposed mostly
“symbolic” penalties>® Several human rights defenders noted that theskjni
of Minorities and Human Rights was underfunded aeceived inadequate
support from the government.

166. The organization LGBT Forum Progress noted as @ goactice the inclusion
of sexual orientation as a prohibited ground otuisination under the Anti-
Discrimination Lawin Montenegro. While noting opportunities for improved
implementation of those provisions, the organizatoedited law enforcement
authorities’ responsiveness with the low directorép of hate crimes to police,
and a recent increase in reports and investigatiamcidents as hate crimes. To
illustrate the volume of threats and attacks resxbivy the organization, LGBT
Forum Progress informed ODIHR that it received (aedeted) around 500

157 The date 17 May is recognized as the annual latemal Day against Homophobia and Transphobia;
see http://dayagainsthomophobia.org/
158 gSeeabove at n. 48.
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online threats on its Facebook page before and igt& GBTI rights activities
in the 2015 “Pride” events, and that its social teenfor community
beneficiaries was violently attacked approximat8§ times in 2014 and
20151°The previous head of the organization fled Monteoegfter being
violently attacked in Podgorica, and has since lgranted asylum in Canada.
The government, NHRI and NGOs hontenegro all identified shortcomings
in law enforcement authorities’ repeated banning@BTI public assemblies
in 2015 on security ground&

167. The OSCE Mission to Skopjereported a pattern of “prolonged attacks” against
LGBTI human rights defenders, including one incidaha private assembly
during the reporting periotf* The Mission reported that those attacks mainly
targeted the Macedonian Helsinki Committee andbitanch the LGBTIQ
Support Centre. In October 2014, during a celetmatif the LGBTIQ Support
Centre’s second anniversary, around 30 masked tpaipes attacked
participants in the event, injuring several peoplgor to the attack there were
calls on social media to “get rid” of the LGBTIQ mmunity in the country.
Those and previous attacks were reported to pdhceigh the cases remained
under investigation, and no suspects were chafaolic condemnation of the
attacks was minor, according to the OSCE MissiorSkopje, and mostly
limited to the international community.

1.3.4 Ethnic minority human rights defenders

168. Human rights defenders have also reported facimggnatization and human
rights violations based on their association withinerable groups of ethnic
minorities whose rights they work to protect, irdihg migrants. That trend has
reportedly intensified in response to the refugesis in Europe, both in
countries with large recent influxes suchHasmgary,*®® as well as less-affected
countries such abinland*®®and Poland.*®* However, human rights defenders
have also reportedly faced stigmatization and ptme concerns in
participating States with pre-existing communitiefs ethnic minorities and
migrants, includindtaly , Latvia, Romania,**® Ukraine and theUnited States

169. In Italy, a Roma women’s network reported that widespreat-Roma
attitudes manifest themselves in public hate spestieet harassment, and

159

160

161
162
163
164
165

For more comprehensive information from LGBT ForBrogress on these incidergeg
http://media.lgbtprogres.me/2016/09/legal-protasticeb. pdf and
http://media.lgbtprogres.me/2016/08/prihvatanjedogoba-u-crnoj-gori-webl.pdf

A compilation of videos of the reported attacks iagh the Centre is available at:
https://www.youtube.com/watch?v=cMWyu4BuQfY

Seebelow at n. 262.

Seeabove at n. 136.

Seeabove in this section.

Seeabove at n. 132.

Seeabove at n. 34.
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2.

sSmear campaigns against Roma people in the metiahwwopulist politicians
reportedly tacitly encouragéds a result, Roma human rights defenders and
NGOs reported lacking the capacity and resourcesh&édlenge commonplace
“antiziganism” in the public arena and in the meehich marginalized them in
public media, as “so very few non-Roma public fegidenounce the situation

or champion for Romat®®

170. In Latvia, a human rights defender informed ODIHR of discnetion by
government authorities against himself and two rotwivists defending the
rights of ethnic Russiart§’ In Ukraine, ODIHR and the HCNM documented
institutionalized stigmatization and human right®lations against ethnic
Ukrainians and Crimean Tatars bRussian Federation authorities in
Crimea.'®®

171. Human rights defenders protecting the rights ofmprily Latin American
migrant workers in thé&nited Statesalso reported serious restrictions on their
work, arising from stigmatization against them gaciation with the ethnic
minorities whose rights they were defending. Inrtlefforts to improve access
to justice for migrant farmworkers in 14 US statie human rights defenders
reported cases of discrimination, arbitrary areext detention of their outreach
workers when conducting visits to farm workers &jnant labor camps in 2014
and 2015

A Safe and Enabling Environment Conducive to Human

Rights Work

172. Since the foundational Helsinki Final Act of 1918SCE participating States
have repeatedly reaffirmed their commitment to fifuin good faith their
obligations under international law”, including thele of law and their
international obligations under human rights tesati

173. As elaborated in thé&uidelines OSCE participating States should respect,
encourage and facilitate human rights activity bgating safe and conducive
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169

Association Romni onlus / Association ROWNI-Romamen network Italy.

Input from the Latvian Human Rights Committee loé tinternational Federation of Human Rights
Leagues, which provided two case examples of witicagainst the activists in the annual reports of
Latvia’'s Security Police, available &ttp://www.dp.gov.lv/en/

See ODIHR/HCNM, Report of the Human Rights Assessment Mission one@(n. 45 above).

Input from the Legal Aid of North Carolina and thexas RioGrande Legal Aid, which provided
examples of the handcuffing of a union worker (kldée at:
https://theconsiderateomnivore.wordpress.com/2@28handcuffed-in-defense-of-
farmworkerrights), and no-trespass warnings in Montgomery County, (svailable at:
http://www.aclu-md.org/uploaded_files/0000/077 2lafdrmworkers _complaint. pif
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174.

175.

environments that enable and empower human rigifesnders to pursue their
activities freely, without undue limitatiori&®

Under international law, any restrictions on humaghts and fundamental
freedoms must be prescribed by law, necessarydengocratic society in the
interests of one of the specific legitimate aims @& in international human
rights standards, and proportionate to those fegit aims.

During the reporting period, ODIHR has been infodniyy OSCE patrticipating

States, NHRIs, OSCE field operations and humantsigefenders across the
OSCE region of excessive restrictions, in both éad practice, on the rights of
human rights defenders, including: their fundamlefitiedoms of expression,
peaceful assembly, association and movement, andgtht to freely participate

in public affairs, without discrimination.

2.1 Freedom of opinion and expression and of informadin

176.

177.

178.

Even in extreme circumstances such as states obemzy, OSCE patrticipating
States have committed to “endeavor to maintaindfvee of expression and
freedom of information, consistent with their imtational obligations and
commitments, with a view to enabling public diséasson the observance of
human rights and fundamental freedorts”.

In their inputs to ODIHR, OSCE patrticipating Statgésntified significant legal
protections of journalists, whistleblowers, freedofrexpression and access to
information of public interest, as well as sometiiesons on those rights and
freedoms.

With concern, human rights defenders and otherektlkers in numerous
States provided detailed information on many cades<cessive restrictions of
the rights to freedom of opinion, expression andeas to information,
including frequent online censorship and proseaostiof whistleblowers and
journalists, among other limitations on those mgland the work of media
professionals.

2.1.1 Access to information of public interest and whistleblowers

179.

The Guidelinesidentify a range of good practices for Statesrsuee access to
information in the public interest, including thgiu the protection of
whistleblowers who may disclose details of humahts abuses, corruption, or
other public wrongdoing. Notably, freedom of opmiand expression applies
online, such that States must also protect bloggedsother social media users

170 Guidelineg(n. 4 above), at para. 41.
171 Moscow Document 1991 (n. 89 above), at para. 28.9.
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from repercussions for posting content and commesrical of their
governments/?

180. OSCE participating States that indicated their gotibns for access to
information and/or whistleblowers includedBosnia and Herzegovina
Georgia, Germany, Latvia, Lithuania, Montenegro, Slovakia andSweden

181. As a good practicezeorgia emphasized its strong legal protection of freedom
of information and sources of information, incluglim courts of law. Georgia’s
Law on Freedom of Speech and Expression expresstgqts whistleblowers
from any criminal prosecution for defamation, andovides procedural
guarantees to ensure the effectiveness of suckghiat, including when they
disclose “professional secrets” to “a member ofigarent, doctor, journalist,
human rights defender, or advocate in the coursethefr professional

activity”.’

182. In Germany, while the Criminal Code punishes disseminatiorpafpaganda
and disclosure of State secrets in some caselsoitpaovides exceptions and
special protections for media and journalists,udolg among others “that acts
of aiding by a journalist shall not be deemed umfldf these acts are restricted
to the receipt, processing or publication of thersg’'’ Latvia has also
adopted a new law on protection of whistleblowapgproved by the Cabinet on
7 March 2017 and awaiting consideration by the iBadParliament) thereafter,
which would increase protection of the activitiesxda identities of
whistleblowers.

183. Montenegro identified as good practices its decriminalizatimhdefamation
and slander in 2011"> as well as the protection of disclosing confidainti
information that reveals criminal actidh® ODIHR also received consistent
reports from several human rights defendeslantenegro of a serious smear
campaign against an anti-corruption NGB,as well as alleged retaliation

172
173

174
175

176

177

Guidelines(n. 4 above), paras. 42-54.

Article 11.1 of Georgia’s Law on Freedom of Speedid Expression provides that: “the sources of
professional secrets shall be protected by an atesgirivilege, and nobody shall have the right to
require disclosure of the source. In litigationtba restriction of the freedom of speech, the radpat
shall not be obliged to disclose the source of idemtial information.” The law further defines
“absolute privilege” as a complete and unconditioekease of a person from liability provided for b
law, and “professional secret” as “information tiised to a member of parliament, doctor, journalist
human rights defender, or advocate in the courgbedf professional activity”, among other types of
information.

Criminal Code of Germany (StGB), Section 86 (19 &), and Section 353b (3a).

Law on Amendments to the Criminal Code of MontenefOfficial Gazette of Montenegro no.
32/2011) of 1 July 2011.

Amendments to the Criminal Code of Montenegro ®04tipulate exclusion of existence of the
criminal offenses under Articles 172 to 176.

Seeabove at n. 143. Th@uidelinesspecifically observe that anti-corruption reportingthe public
interest can serve to protect the right to seedeive and impart informatiorGuidelines(n. 4 above),

at para. 53.
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against a whistleblower who publicly disclosed mifation on the abuse of
public resources by the Ministry of TranspUft.

184. Human rights defenders reported online and offtie@sorship, among other
restrictions on freedom of expression, in sever8iC8 participating States
including: Azerbaijan, Belarus, Hungary, Kazakhstan, Moldova, Mongolia,
Tajikistan and theJnited States

185. In Azerbaijan, Belarus, Kazakhstan, Tajikistan and the Transnistria region of
Moldova, human rights defenders reported the blocking ebsites of human
rights organizations, apparently to obstruct pulalezess to their reporting.
Ukrainian human rights defenders also noted theckilg of websites in
Crimea,'’® and lack of access to information in the areasasterriJkraine not
controlled by the government. IHungary, human rights defenders voiced
concern that requests for public information werejact to increased fees.

186. In Mongolia, the director of the NGO Globe International Cendentified that
the greatest challenge for local human rights difesiwas their lack of legal
protection, including from strict laws on crimindéfamation. She noted that
Mongolia provides no protection for whistleblowers or cdefitial journalistic
sources, and human rights defenders are addityosalbject to intimidation,
threats and attacks for the disclosure of sensitift@mation. In 2015, Globe
International Center reported 37 civil cases andrinal cases of libel and
defamation. Five of the defendants and two-thirdisthe plaintiffs in the
criminal defamation cases were reportedly elect@digans, public officials
and public organizations, which was consistent wi#vious years®

187. In the United States the ACLU expressed alarm over the ongoing lack of
protection and recognition as whistleblowers of BdivSnowden and Chelsea
Manning (to both of whom ACLU provided legal advicas well as the alleged
ill-treatment in detention of Ms. Manning, follovgrher conviction and prior to
her commutation in January 2017. The ACLU had dalte the pardoning of
Mr. Snowden'® based on his central role in exposing unlawful and
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179
180

181

According to the Montenegrin human rights NGO, i€illiance, the ex-manager of the Hotel
Ramada appeared to lose her job on account ofodiad the misuse of public resources by the
Ministry of Transport, following which her contragtas not renewed. The anti-corruption agency
reportedly did not grant the ex-manager the stafushistleblower, on what Civic Alliance called a
“very unconvincing reading of the law”, also notifgw examples of adequate implementation of
whistleblowers’ legal protection in Montenegro. Tdese was still awaiting action by the Office dd th
Prosecutor at the time of reporting. For furthetads, see Civic Alliance reporting on the case at:
http://www.gamn.org/index.php/mn/novosti/643-hitmastititi-zvizdace.html and
http://www.gamn.org/index.php/mn/novosti/645-otwoepismo-ga-milu-dukanovicu-predsjedniku-
vlade-crne-gore-povodom-slucaja-zvizdaca-u-hotelmada.html

See ODIHR/HCNM, Report of the Human Rights Assessment Mission one@(n. 45 above).

See Global Information Center, “Media Freedom Reportl20(January 2015-January 2016)”,
available athttp://www.globeinter.org.mn/images/upld/Hevlelitheholoo2016eng.pdf

SeeACLU article, “President Obama: Grant Edward Snaw@&mency Now”, available at:
https://action.aclu.org/secure/grant_snowden_imtguni
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188.

overreaching government surveillarfé&and called for the recognition of Ms.
Manning as a whistleblower, in light of her disalos of extensive information

on unlawful actions by the US governméfitin the case of Ms. Manning, the
ACLU protested her post-trial conditions of confiment, and issued an appeal
in relation to her conviction and purportedly exsies sentenc&*

In his communications with thenited States the UN Special Rapporteur on
the situation of human rights defenders also esgebsconcern regarding
apparent “retaliations for Mr. Snowden’s actioneetain defence of the right to
privacy and freedom of expression.” In particutae Special Rapporteur raised
“the risk of disproportionate prosecution and liflmprisonment of Mr.
Snowden, if he were to return to the United States,well as “revocation of
passport and alleged interference by the Governmetht Mr. Snowden’s
efforts to seek political asylum in third counttie§he Special Rapporteur
further recalled recommendations made to theited States during the
Universal Periodic Review before the Human Rightmu@il in May 2015,
including on “repealing the norms that limit freed@f expression and require
journalists to reveal their sources, under perafliynprisonment.*3°

2.1.2 Freedom of the media

189.

190.

The Helsinki Final Act, the Moscow Document, anHestOSCE commitments
have acknowledged and committed States to upheldré@dom of expression
of both the media and the general public; as welloaprevent and investigate
threats and attacks against journalists, and td tied perpetrators of any such
abuses to account.

As the Guidelineselaborate, journalists who promote human rigitesshuman
rights defenders, regardless of their accreditasiatus and the media through
which they work. Journalists who report on humayhts issues, corruption, or
on information provided by whistleblowers shouldt nfiace prosecution,
arbitrary legal actions, or other repercussionsstrictions for doing so.
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183

184

185

SeeACLU article, “Edward Snowden is a Patriot” (17 [@etber 2013), available at:
https://www.aclu.org/blog/edward-snowden-patrimid ACLU article, “Edward Snowden is a

Whistleblower” (2 August 2013), available https://www.aclu.org/blog/edward-snowden-
whistleblower

SeeACLU article, “Why the Prosecution of Chelsea Marg Was Unconstitutional” (19 May 2016),
available athttps://www.aclu.org/blog/speak-freely/why-proségnichelsea-manning-was-
unconstitutional

See ACLU amicus brief, available atttps://www.aclu.org/legal-document/us-v-manninéac
amicus-brief

See Report of the UN Special Rapporteur on the sibmadf human rights defenders (22 February
2016), at para. 200 (n. @6ove); and letter of the UN Special Rapporteur to the United States on
“Criminal charges against privacy rights actividt, Edward Snowden” (case no. AL 14/10/2015),
available athttps://spdb.ohchr.org/hrdb/31st/public_ - AL _USA.1B115 (19.2015).pdf
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191. Several OSCE participating States informed ODIHRheir strong protections
of media freedoms, includingrinland, Georgia and Ireland. As a good
practice, Georgia highlighted a Criminal Code provision that progect
journalists from interference in their activitiegith aggravating circumstances
for threats of violencé® Georgian laws also provide specific legal proti
of journalists from obstruction by law enforcemgmtrsonnel when reporting
from public assemblie¥’

192. Other OSCE participating States also highlightedaage of restrictions on
freedoms of expression and the media, includingical penalties for reporting
on State secrets (e-gurkey andUkraine) and criminal defamation (e.taly,
Lithuania, Poland, andUzbekistan).

193. Poland noted that its Criminal Code provides for finesimprisonment for
slander against third parties in the mass m&dithough reported no recent
cases of prosecution of media under the provisiorelation to their human
rights reporting.ltaly reported that defamation remains a crime under, law
though the “defence of truth, public interest aedponsible journalism are
largely recognised by the Italian case-laWdly noted that its Parliament was
considering amendments on criminal penalties fdamation, specifically to
limit their application and abolish the penaltyimprisonment for defamation.

194. In its input to ODIHR, the Ministry of Justice ®lurkey highlighted a long list
of legal restrictions on Constitutional rights teddom of expression and the
media, which entered into force in 202 The provisions includednter alia:
increased penalties for disclosing confidentiabinfation through the media; a
lengthened time period for the prosecution of ceaneemmitted through the
press; criminalization of printing and publishingtices and statements by
“terrorist organizations”; criminalization of “leyinizing” or “praising” terrorist
organizations, including by “attending illegal megs and demonstrations”,
among other acts; and the criminalization of “adigmg” or “discouraging”
people from enlisting for military service.

195. While Turkey provided no information on the application (ordabereof) of
these provisions, the CoE Commissioner for Humamh®i issued a
“Memorandum on freedom of expression and mediadtveein Turkey” based
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187
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Criminal Code of Georgia, Article 154 (lllegal émference in the professional activity of a jouistal
Law of Georgia on Assemblies and Demonstratiomsclaé 2(4): “the organisers of assemblies or
demonstrations and representatives of law enfornebaies shall be obliged not to obstruct
professional activity of journalists with identifig signs covering the assembly or demonstration”.
Criminal Code of Poland, Article 212.2.

Seethe amendments introduced by Turkey with the Law 6852, which was published in Official
Gazette and entered into force on 5 July 2012, mer#dments to Certain Laws to Enable Judicial
Services and on Postponement of Litigation ande3eats Related to Crimes Committed through the
Press; and the amendments introduced with the Law No. 6459, which was published in Official
Gazette and entered into force on 30 April 2012Amendments to Certain Laws Regarding Human
Rights and Freedom of Speech.
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on the findings of his two visits to Turkey in Apand September 2016. The
Commissioner identified increased judicial harasgmef journalists and
infringements on media freedom, including througkie€rly wide application of
the concepts of terrorist propaganda and suppora fterrorist organization”
noting:

“This situation has significantly worsened undex tin-going state of emergency
which confers almost limitless discretionary powtrshe Turkish executive to
apply sweeping measures, including against the anadid NGOs, without any
evidentiary requirement, in the absence of judidiedisions and on the basis of

vague criteria of alleged ‘connection’ to a ter$t)rirganization.]”90

196. The human rights organizations Article 19, PEN riméional, and Reporters
Without Borders have also documented extensiveigahnprosecutions against
journalists and human rights defenders in Turkaynduthe reporting period, on
allegedly politically motivated charges of propagarfor, or involvement in,
terrorist organization$’*

197. Ukraine identified significant protections of media freeu® under the la#??
but also heavy criminal penalties for journalistporting on State secrets or
that is considered to support Ukraine’s opponentamilitary and political
conflicts.'®® Penalties for the expression of opposing viewstla current
conflict with the Russian Federation have appeateshdy to result in criminal
prosecutions against journalists, as well as alinpileffect on freedom of
expression.’®* The OSCE Special Monitoring Mission to Ukraine
documented cases of journalists who were investibadr prosecuted by
authorities on account of the opinions of their o®ipg, and who were
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See Council of Europe Commissioner for Human Rightéemorandum on freedom of expression

and media freedom in Turkey” (15 February 201 7jlable at:
http://www.coe.int/en/web/commissioner/-/urgent-si@a@s-are-needed-to-restore-freedom-of-
expression-in-turkey

Seejoint statement of Article 19, PEN InternationabldReporters Without Borders, “Turkey:
Politically-motivated trials of journalists and hamrights defenders continue” (20 February 2017),
available athttps://www.article19.org/resources.php/resourcg®®@en/turkey:-politically-motivated-
trials-of-journalists-and-human-rights-defenderstawe

Sege.g., Article 17 of the Law of Ukraine “On thea& Support of Mass Media and Social Protection
of Journalists” (which notes, “activities carriedtas part of journalists’ official duties may nmt
used as grounds for arrest or apprehension,” etng;Article 171 of the Criminal Code of Ukraine
(“Obstruction of journalists’ legitimate work”).

Article 2 of the Law of Ukraine “On Information &gcies” provides that media organizations may not
divulge State secrets or other legally restrictedsgive information, call for a violent change or
overthrow of the existing constitutional order,rinfement of the territorial integrity of Ukraine o
undermining of its security, promote war, violemrecruelty, incite racial, national or religioustiea,

or any other information that undermines public alioy or instigates others to commit offences,
dishonors other people or harms human dignity.

In one such case reported by the OSCE Specialtbtomg Mission to Ukraine, a group of pro-Russian
media activists reported that the detention andqmation of their colleagues in November 2015 made
them afraid of further repercussions for their waukrticularly against those who had families teeca
for.
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murdered by non-State actors for the same. On 2deidber 2015, activist
journalists Dmitry Vasilets and Eugene Timonin weletained in Kyiv and
subjected to investigation by authorities. Accogdito their colleague, the
journalists were accused of supporting terrorismcbyoperating with “Novo-
Russia TV” during a trip in summer of 20i%.In April 2015, the SMMU
documented the murder of a journalist in Kyiv, agp#ly on account of his
views in opposition to the war in eastern Ukraiheo Ukrainian military and
paramilitary personnel were suspected in the Ig#inand were under
investigation for the murder at time of reportiig. In July 2016, the OSCE
Representative on Freedom of the Media called ¢moaities to investigate the
murder by car bomb of another journalist in UkraiRavel Sheremet, who was
originally from Belarus and had received the 2003CE Parliamentary
Assembly’s Prize for Journalism and Democraty.

198. Human rights defenders also reported restrictionts\aolations of the freedom
of the media, in some instances based on politiwalother opinion, in:
Armenia, Azerbaijan, Kazakhstan, Mongolia, the Russian Federation
Serbia, andUkraine (in Crimea).

199. In Crimea, two Ukrainian human rights defenders and a Rodsianan rights
lawyer reported on the targeting of journalists anddia professionals for
criminal investigations and prosecutions, includimgder vague charges of
“extremism” and “separatism”. In one case that thllee defenders raised,
Russian Federation authorities charged the RFEMRInplist Mykola Semena
with “calls to action aimed at violating the teonal integrity of the Russian
Federation” reportedly in relation to a 2015 aeitle wrote. Mr. Semena has
been subject to a travel ban since 19 April 2016envRussian authorities
briefly detained and interrogated him, searchedapiartment, and seized his
journalistic equipment. Mr. Semena delivered atemitstatement in absentia to
the 2016 OSCE Human Dimension Implementation MgefDIM), calling
for a restoration of media freedom in Crinté.

200. The OSCE Representative on Freedom of the Mediealled for authorities to
drop the charges against Mr. Semena, which sheeftaas part of “the arbitrary
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On 2 February 2016, an appeals court confirmed2thdanuary 2016 decision of a district court to
extend their detention. The investigation againsiit was ongoing at the time of reporting.

On 16 April 2015, the journalist Oles Buzyna, oppd to the war in Donbas, was shot in the yard of
his house. On 18 June 2016, the Ministry of Inteaionounced that two suspects had been detained: a
Ukrainian Army lieutenant who had commanded a rea@sance battalion in the eastern Ukraine
conflict, and a member of the volunteer battalioni. The alleged perpetrators received significan
support from members of the public, who considehen political prisoners. Police were reportedly
investigating the crime under Article 115 of thaninal Code (murder) at the time of reporting, and
the suspects were under house arrest.

OSCE Representative on Freedom of the Media, “O3%dpresentative condemns murder of
journalist Pavel Sheremet in Ukraine” (20 July 2QH&ailable athttp://www.osce.org/fom/255226

To read excerpts of Mr. Semena’'s statement to tH#016 HDIM, see:
https://humanrights.org.ua/en/material/mikola_sesmeaklikav_obse_stvoriti_pravovu_strukturu_iz_
zahistu_gromadjanskih_svobod_i_prav_ljudini_v_krimu
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practice of silencing critical voices in Crimed* The Representative on
Freedom of the Media also expressed concern regatide June 2014 detention
and beating of a journalist and producer @Gnimea with the Centre for

Journalistic Investigations in Simferopol; followddy the seizure of the
Centre’s property in August 2014, and the summansinthe Centre’s staff in

September 2014.

201. ODIHR andHCNM also documented and reported on a systematic dwack
on freedom of expression @rimea, which has targeted independent journalists
and media professionals for some of the most seniestrictions. In addition to
onerous registration requirements, and additionadigtrictive accreditation
procedures, news media have repeatedly been tdrgéte criminal
investigations into the content of their reportfiy.

202. In Armenia, two human rights defenders described widesprégdigal attacks
against and arrests of journalists by police in®2@hd 2016, primarily in the
context of public protests. The human rights deéesddentified severe cases of
abuse against journalists in 2016, which they botlependently attributed to
impunity for abuses by police. For example, theyedathat the same police
commander was allegedly responsible for both oftti® most severe attacks
on journalists and media, during public demongiregiin June 2015 and July
2016 respectively. According to the two defendeislations of the freedom of
the media included arbitrary detentions, beatiregs] the hindering of their
professional work, including through excessiverresbns on their freedom of
movement, prohibitions on use of telephones, ara dastruction of their
technical equipmerft*

203. The NHRI ofArmenia also identified persistent violations of journtdigights
during the reporting period, and informed ODIHRh#ad received numerous
complaints of abusive police conduct at public gstt against electricity hikes
in 2015. Recalling that the obstruction of jourstdi activities is a criminal
offence in Armenia, the NHRI elaborated:

“The study of numerous videos, which appeared ia thedia revealed
disproportionate and inadequate use of physicatefoby police officers,
including those disguised as civilians against neimtif journalists (including
representatives of Azatutyun radio station, Hetq.&WLA TV, Armenian
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See RFoM statements on the incidents, available &ttp://www.osce.org/fom/119425
http://www.osce.org/fom/12220@ndhttp://www.osce.org/fom/123314

ODIHR/HCNM, Report of the Human Rights Assessment Mission one@rn. 45 above), section
2.1.3 on “Freedom of the media”, at paras. &tl6eq

For further information on violations of the freed of the media during the 2015 and 2016 public
demonstrations in Armenia, see also: the Helsintik€hs’ Assembly-Vanadzor repoHuman Rights
Violations of the Electricity Price Hike ProtesterdSeptember 2015), available at
http://hcav.am/en/publications/report-human-righitdations-of-the-electricity-price-hike-protestérs
and the joint NGO reporBurnt, beaten and betrayed: Armenians awaiting actability for police
violence (September 2016), available at:http://iphronline.org/report-armenians-awaiting-
accountability-police-violence-20160908.html
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Times, News.am, PanArmenian.net, Epress.am, linfam,Times.com). The
latter suffered physical harm and had their camanalsother devices confiscated
by force and damaged before being taken into cystod

204. In Azerbaijan, a human rights defender and journalist describedworking
environment of media professionals as dangerouschatlenging, with most
mass media fully controlled by the State. As altethe journalist reported that
mass media would not carry the stories of indepenernalists, or report on
human rights-related activities. Independent jolisteawere reportedly denied
access to official events, and were regularly deatdn the airport on departure
or arrival. The journalist reported that the goweemt repeatedly smeared
human rights defenders as a “fifth column”, and peasecuted and imprisoned
numerous journalists and bloggers.

205. In 2014 and 2015, th@SCE Representative on Freedom of the Mediaised
repeated concerns over cases of unlawful attadsrigtions, arrests and
prosecutions of media professionals and human sigbefenders in
Azerbaijan.?®* At the end of his first visit té\zerbaijan in September 2016,
the UN Special Rapporteur on the situation of humghts defenders also
expressed alarm that, “At least 20 journalists lalodgers have been sanctioned
in some way for the expression of critical viewsd andependent media outlets
have had their licences revokeéd®In November 2016, the UN Human Rights
Committee voiced concern over a range of humantgigholations by
Azerbaijan against journalists and bloggers, as well as tiamlyi interference
with media freedom®**

206. In 2014 to 2016, th&SCE Representative on Freedom of the Medissued
statements of concern on several legal developnmemdsindividual cases of
excessive restrictions on the freedom of the mediae Russian Federation
In May 2015, the president signed a law adoptedhieyState Duma, which
gives the Prosecutor General and his or her depatithority to declare foreign
or international NGOs “undesirable”, and ban themsospicion of threat to the
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See RFoM statements on: the case of the prominer¢ fgpression advocate Rasul Jafarov
(http://www.osce.org/fom/12238%nd http://www.osce.org/fom/151301 searches and seizures of
media properties and assetstp://www.osce.org/fom/122481and the January 2015 attack on media
lawyer and IRFS deputy chair, Gunay Ismayilok#g://www.osce.org/fom/136806

See OHCHR statement, “UN human rights expert callsA@erbaijan to rethink punitive approach to
civil society” (22 September 2016), available at:
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNaspx?News|D=20554

As manifestations of that arbitrary interferenttes Human Rights Committee identified: “the repdrte
revocation of broadcast licenses, allegedly ontipali grounds (e.g. of Radio Free Europe/Radio
Liberty and ANS TV/Radio), allegations of politibal motivated criminal proceedings against
independent media outlets (e.g. online news owWleydan TV and its journalists) and alleged
financial pressure on the Azadliq independent neywsp”See Human Rights Committee, Concluding
observations on Azerbaijan (November 2016), n.i&WVe, at para. 36.
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country’s constitutional order, defense or natioseturity’”® The laws have
already resulted in the stifling of opposing viewdine and offline, and the
prosecution of journalists and other human riglefedders® In June 2014, the
Russian Federationadopted amendments to the Criminal Code that durth
expanded government control of the Internet byaasing criminal liability to
up to five years in prison for online calls for tesmist” activity?°’ On 20
November 2014, the Ministry of Justice included Regional Press Institute on
the government’s list of NGOs acting as a “foresgent”.

207. On 5 June 2014Russian Federationauthorities detained the media freedom
defender Anna Sharogradskaya, Director of the Redji@ress Institute, for
several hours at the Pulkovo airport in Saint Rbteng without charges, and
barred her from flying to the United Staf88All of her files and electronic
devices were reportedly seized. On 24 February 2@ regional Justice
Department inspected the Mass Media Defence Cénk&DC) in Voronezh,
as part of an official procedure for including MMDRg the register of “foreign
agents™® On 20 November 2015, authorities designated a®raign agent”
the media NGO Glasnost Defence Foundation, whichwarked for 25 years
to protect and advocate for the rights of journalisn Russia and the
Commonwealth of Independent States (CIS) regtd@n 9 March 2016 in the
Russian Federation unknown perpetrators attacked six journalists amad
human rights activists, apparently in connectiortheir human rights-related
reporting. At an administrative boundary of the €ifen and Ingush Republics,
a minivan carrying the eight members of a press doganized by the Russian
NGO “Committee on the Prevention of Torture” waspgied; the passengers
were beaten by about 20 assailants traveling in Yeticles, who then set the
group’s van on fire. At least four members of th@up sought medical
attention, some for severe injurfgs.

208. In Mongolia, two human rights defenders consistently descrésezmples of
extensive judicial harassment, threats and attagisnst journalists and other
human rights defenders. The two defenders descril@elspread impunity for
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See RFoM statement, “OSCE Representative calls osiéeat of Russia to veto new restrictive law
that would have negative effect on free expressiome media” (20 May 2015), available at:
http://www.osce.org/fom/15908 Eeethe official list of “undesirable organizationst,m 66 above.
Segabove at n. 66.

See RFoM statement, “OSCE representative criticizepsto further increase government control of
free expression and free flow of information onlilre Russia” (25 June 2014), available at:
http://www.osce.org/fom/120175

See RFoM statement, “OSCE representative expresseconabout detainment of Russian media
freedom defender” (5 June 2014), availablétp://www.osce.org/fom/119564

See RFoM statement, “Continued intimidation of metli&@Os in Russia further endangers free media
situation, Mijatovt says” (24 February 2015), availablel#tp://www.osce.org/fom/142391

See RFoM statement, “OSCE media representative deplstigmatization of oldest media freedom
NGO in Russia, Glasnost Defence Foundation” (20 exaver 2015), available at:
http://www.osce.org/fom/201741

See RFoM statement, “OSCE Representative condemaskatin journalists in Russian Federation,
calls for swift investigation” (10 March 2016), d@adle at:http://www.osce.org/fom/226776
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attacks on journalists and media professionals, aeplorted that law
enforcement authorities consistently failed adegjyab investigate and ensure
accountability for such criméd?The investigative journalist Luntan Bolormaa,
editor-in-chief of the journaMongolian Mining reportedly died at home in
November 2015 from a brain haemorrhage and cormuskier sudden death
reportedly followed her reporting in a series dfcdées on alleged corruption by
the Minister of Social Welfare, though police intigators did not find evidence
of a crime?*®In May 2016, a Mongolian journalist was reportedstained by
authorities on her way to Washington, DC, to call@e with a network of
international investigative journalists reportingn oMongolian officials
implicated in the “Panama Papers” scandal. Herntiete allegedly resulted
from allegations that she and her TV studio hatawéa laws in the past?

209. During 2014, the NGO Globe International Centeroreggrd a total of 78 cases
of human rights abuses against journalistsMangolia, including: threats;
detentions or pressure by law enforcement and ipldauthorities; civil and
criminal defamation cases; demands to disclosecesumattempted censorship
and bans on journalistic publications and prograams] other$!® The NGO
noted that a decreasing number of journalists \@eproaching it to publicize
their cases, apparently due to frequent self-cehgmand fear of retaliation.

210. In 2014 to 2016, the NHRI irSerbia reported quickly increasing rates of
intimidation, threats and attacks on journalféfsyhich were accompanied by
Smear campaigns against independent journaligtseirbtate-sponsored media.
The NHRI reported that government authorities thile condemn the violent
episodes and smear campaigns against independdid, rard that journalists’
associations complain of hidden pressure to undaernthe media through
restrictions on access to advertising revenue. thatdilly, the NHRI reported
that, during press conferences, the Serbian Prinm@stdr had personally
criticized media who disputed the legality of angscand omissions by public
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See the Media Freedom Report (2015) of Globe Intéomal Center, which reported four deaths of
journalists since 2013, including two during the pading period:
http://www.globeinter.org.mn/images/upld/Hevlelitheholoo2016eng. pdf

See Globe International Center open letter to the egomnent, signed by 23 human rights
organizations: http://globeinter.org.mn/?cmd=Record&id=1241&memBé7. See also, statement
posted by IFEX on the caséttp://www.ifex.org/mongolia/2016/03/09/investigatase_journalist/
and the Reporters Without Borders and Press Itestitebsite, “Media Ownership Monitor”, available
at: http://mongolia.mom-rsf.org/en/context/politics/

See Shuurhai.mn, “L.Mdnkhbayasgalan: ‘Uncensored talkl interview™ (26 May 2016), available
at: http://www.shuurhai.mn/115908

See Globe International Center, Media Freedom re(®015), available at:
http://globeinter.org.mn/images/upld/GICAnnualré@06d 5. pdf

According to the Independent Journalists’ Assdmmatof Serbia (NUNS), which systematically
collects information on attacks and threats onrjalists, there were reportedly 23 attacks in 2A14 (
physical assaults, 1 attack on property, 11 veababults and threats), whereas in 2015 there v@ere 5
attacks (12 physical assaults, 4 attacks on prpp2# verbal assaults, threats and pressures). From
January to June 2016, there were reportedly 1&lkattan total (3 physical assaults, 1 attack on
property, 14 verbal assaults, threats and pregs®esindependent Journalists’ Association of Serbia
reports, available ahittp://nuns.rs
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authority bodies, including the government’s faluo adequately investigate
and prosecute the April 2016 demolition of prortin the centre of Belgrade
by a masked group with bulldozérg.

211. In Kazakhstan, human rights defenders reported to ODIHR therdiete and
prosecution of several journalists and human riglefenders for the peaceful
exercising of their freedom of expression in 2008 20162

212.In 2015, the UN Human Rights Committee identifiemnikgr trends of
restrictions on freedom of the medializbekistan The Committee expressed
particular concern over:

“consistent reports of harassment, surveillancbitrary arrest and detention,
torture and ill-treatment by law enforcement offgceand prosecutions on
trumped-up charges of independent journalists, gonent critics and dissidents,
human rights defenders and other activists, iHiatian for their work. It is also

concerned about reports that freedom of expressioncontroversial and

politically sensitive issues is severely restrictied practice, that websites
providing such information are blocked and that si@gencies are forbidden to
function.”*?

213. The Committee called orJzbekistan to immediately provide “effective
protection of independent journalists, governmeitices and dissidents, human
rights defenders and other activists” from suchcficas, as well as to
investigate, prosecute and punish those violations.

214. Human rights defenders also noted difficulties thbg journalists and media
professionals inBelarus, Hungary, Kosova ?*° Poland and Portugal. In
Belarus, an independent television journalist, who fredlyenovered human
rights issues, reported the official rejection bfee separate applications to
obtain media accreditation, each time for differandl minor technical reasons.
A human rights defender iHungary observed that the government exercised
powerful influence over public media, both as artharty and a major
advertiser, which had resulted in media self-cestspr and public smear
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For background on this case, see “The CollapskeRule of Law in Serbia: the ‘Savamala’ Case”,
available at: http://pointpulse.net/magazine/cakapule-law-serbia-savamala-case/.

For related information on the detention and pratien of journalists on account of their human
rights-related reportinggee Amnesty International, “Kazakhstan: as 2015 Drawa Close, Rights to
Freedom of Expression and Freedom of AssociationdReunder Threat” (available at:
https://www.amnesty.org/en/documents/eur57/312F261); Reporters without Borders, “Journalists
Imprisoned” (available ahttps://en.rsf.org/press-freedom-barometer-joustei
imprisoned.html?annee=20]1&nd International Partnership for Human Rigttszakhstan:

Activists on Trial over Social Media Posts” (availa at:http://iphronline.org/kazakhstan-activists-on-
trial-over-social-media-posts-20160121.Html

See UN Human Rights Committee, Concluding observationgherfourth periodic report of
Uzbekistan (17 August 2015), UN Doc. CCPR/C/UZB/€0O/

SeeUN Security Council resolution 1244 (10 June 1998)d the International Court of Justice’s
Advisory Opinion of 22 July 2010 (n. 6 above).
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campaigns in pro-State media, creating an inhdsitelimate for human rights
defenders’?* An NGO in Kosovo®? reported a generally difficult operating
environment for journalists, who were vulnerablethoeats and attacks and
often put under political pressure, without indt@nal protections. IfPoland,
two journalists and an NGO reported the firing aeglacement of several
journalists and media professionals for politicehson$?® In one of those
cases, the journalist was fired the day after tieadicasting of a news video she
produced on the constitutional crisis in Polandca@xding to a human rights
lawyer inPortugal, at public demonstrations during the reportingqkrpolice
harassed or threatened journalists who were phepbgrg abuses against
protestors.

2.2 Freedom of peaceful assembly

215. OSCE participating States have committed to guagatite right to freedom of
peaceful assembly, and not to restrict the riglyphd circumstances permitted
by international standardé? Authorities have a responsibility to respect and
ensure freedom of peaceful assembly, includingroyegting assemblies — and
human rights defenders who organize or participatdnem — from attacks or
disruption by third parties.

216. In their joint Guidelines on Freedom of Peaceful AssetfBIPDIHR and the
Venice Commission elaborated that there is a prpgsamin favour of holding
public assemblies under international human ridggatg and those wishing to
assemble should generally not be required to ohpaior permission. Any
restrictions on the right to freedom of peacefideasbly must be provided by
law and proportionate to achieve a legitimate almt tis necessary in a
democratic society.

221 Regulatory restrictions on freedom of peaceful assembly

217. Several OSCE patrticipating States informed ODIHRheir strong protections
of the right to freedom of peaceful assemifySwitzerland observed that
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Seealso, UN Special Rapporteur on the situation ah&n rights defenders, report on mission to
Hungary (19 January 2017), at n. 137 above.

SeeUN Security Council resolution 1244 (10 June 1999)d the International Court of Justice’s
Advisory Opinion of 22 July 2010 (n. 6 above).

Seealso,Polityka, Editorial (18 March 2016), available at:
http://www.polityka.pl/tygodnikpolityka/kraj/1654851 ,wyrzuce ni-z-tvp-info-dziennikarze-napisali-
poruszajacy-list-o-tym-jak-zostali-zwolnieni.read

Copenhagen Document, 1990 (n. 19 above).

See ODIHR-Venice CommissiorGuidelines on Freedom of Peaceful Assendggond edition:

2010), available atittp://www.osce.org/odihr/73405

Those States included: Bosnia and Herzegovina;clCZRepublic; Finland; Germany; Ireland;
Lithuania; and Switzerland. In Slovakia, the NHR$aidentified strong constitutional and legal
protections of the right to freedom of peacefukassly.
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regulations differ on the canton level for specifwtification requirements, but
that federal regulations prohibit content-basedrigt®ns on assemblies, and
allow restrictions only based on legality and pntjomality for a legitimate goal
in the public interestinland, Germany, andltaly reported that they allow the
organization of and participation in public assesgWithout a permit.

218. With regard to prior notificationizermany noted that it requires registration of
outdoorpublic assemblies 48 hours prior to their publio@mcement, though
only to facilitate authorities’ preparation, andillswithout any permit
requirement. Such a requirement of prior notificatis in line with the ODIHR
Guidelines on Freedom of Peaceful Assemitdyy reported that “the lack of
prior notice by the organizers triggers penal cqueeces”, which could entail
an excessive restriction on the freedom of peaafsémbly, if the punishment
were disproportionate, insomuch as it constitutesgaest for permission rather
than a notice of interft’

219. Moldova and Ukraine both observed that the jurisprudence of the Ewope
Court of Human Rights is directly applicable undaational law for the
interpretation of constitutional protections of thght to freedom of peaceful
assemblyUkraine further noted the European Convention on HumamtRits
directly enforceable as part of Ukrainian legiglati but that the organization
and holding of peaceful assemblies remained unaégmilunder national law.
Two alternative draft bill§’® on the guaranteeing of freedom of peaceful
assembly were registered in December 2015, and weter consideration by
the Ukrainian Parliament at the time of reportifiy.

220. Georgia highlighted as @ood practicethe December 2015 entry into force of
its new rules of conduct for police officers duriagsemblies and protests,
which specifically require the proportionality ohya special measures, in
accordance with the ODIHRSuidelines on Freedom of Peaceful Assembly
Georgia also reported that police undergo regular traigiogn freedom of
peaceful assembly, in order to better enforce ptates.
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See ODIHR-Venice CommissioGuidelines on Freedom of Peaceful Asseril225 above), para.
4.1, at pp. 17-18.

See ODIHR-Venice Commissiodoint Opinion on Two Draft Laws on Guarantees foeddom of
Peaceful Assembly of Ukraiif&8 October 2016), available at:
http://www.legislationline.org/documents/id/20079

The Ukrainian Center for Independent Political &esh (UCIPR) contributed to the development of
one of the two draft laws registered with ParliaméfCIPR reported general improvements in the
enjoyment of the right to freedom of peaceful addgrim Ukraine, though noted it was in some cases
still restricted by local authorities under the \poeis Soviet decree and special local acts (e.g. in
Kharkiv City), which continued to be applied in dieof more appropriate secondary legislation.
According to UCIPR, court practice has upheld tppliaation of those instruments, despite their lack
of conformity with the Ukrainian Constitutio®ee Decree of the Presidium of the Supreme Soviet of
the USSR of 28 July 1988 on the procedure for dmjjagn and holding meetings, rallies, street
marches and demonstrations in the USSR (1988).
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221. Turkey noted that it has imposed legal restrictions @ @onstitutional
protection of freedom of peaceful assembly, whichvgle a multi-faceted
obligation of prior notification, among othe?®. The government of Turkey
informed ODIHR that the obligation comprises a ficdtion requirement,
rather than a preventive requirement of permisditowever, the International
Center for Not-for-Profit Law (ICNL) identified thiand other restrictions of
Turkey’s secondary legislation as “mostly in breaxfhthe Constitution and
international standards,” because they provide tditioins that allow
“arbitrariness in restriction of the exercise addom of assembly>*

222. In a positive developmentin Kyrgyzstan, the Parliament’'s Committee on
Constitutional Legislation, State Structure, Jualicand Legal Issues, and
Regulations rejected the draft law “on peacefueagsdies”, which provided for
potentially excessive restrictions. The rejectidrin@ draft law coincided with
reports by the NGO Bir Duino of a generally postitrend inKyrgyzstan in
relation to the protection of the right to freedofipeaceful assembfy?

223. Bosnia and Herzegovinanoted its protection of the right to freedom of
peaceful assembly under the ConstitufSithe OSCE Mission toBosnia and
Herzegovinareported attempts in Republika Srpska during 201&dopt a new
“Law on Public Gathering”, which contained “numesoprovisions that had a
strong potential for enabling further restrictionf the right to freedom of
assembly”. The draft Law was reportedly withdrawmedto multiple
interventions by human rights defenders, civil sbciand the international
community, but was not entirely removed from pankeantary procedure.

224. In the United Kingdom, the NHRI (Equality and Human Rights Commission)
reported the adoption of new restrictions underLibigbying Act 2015that were
potentially contrary to international standardspuh noted that several
concerns in the draft law were adequately addredsegbarticular, the Act
Imposes measures and restrictions on public ralesnts and other activities
that could “influence the choices of voters”. Aatiog to the NHRI, the Act
was introduced with insufficient pre-legislativerainy, consultation and
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See Articles 3, 9 and 10 of Law No. 2911 on Demortstres and Meetings (1983); and Article 34 of
the Constitution of the Republic of Turkey (1982).

See, ICNL, “Freedom of Assembly in Turkey” (2014), available at:
http://dev01.icnl.org/demo/assembly/wp-content/apk/2014/09/Turkey-country-note.pdf In
particular, the ICNL observed that Articles 9-11 lafw No. 2911 (ibid.) requireinter alia: an
organizing committee of seven people over 18 yedds who will organize and participate in the
assembly; who will all sign a notification to theopince or district governorship, and will subntiit
notification during working hours, 48 hours priar the assembly. The notification must include the
purpose, date and exact duration of the meetirggjdls, occupations, work addresses, and residence
certificates of the organizing committee memberg] any additional documents requested through
bylaws. Under Article 23 of the Law, an assemblyllegal if the notification is not submitted in
advance, giving security forces authority to inegr@ according to Article 24.

See Bir Duino, “The right to peaceful assembly in tkgrgyz Republic” (3 October 2016), available
at: http://birduino.kg/en/press/508-the-right-to-peatefssembly-in-the-kyrgyz-republic

Article 3, Constitution of Bosnia and Herzegovina.
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225.

226.

227.

without a human rights memorandum, as required mutigde Human Rights
Act,?** despite a request from the UK Parliament’s Joimmn@ittee on Human
Rights for additional explanation, greater claty the face of the legislation,
and more time to examine the human rights implocesti

The NHRI of theUnited Kingdom also expressed concern over the May 2016
introduction of the Trade Union Act 2016, whichroduces new requirements
that may not conform to international standardsttoa right to freedom of
peaceful assembly. In particular, the organizerspolblic assemblies must
appoint an assembly supervisor, who individuallysthwear something readily
identifiable as such; carry an authorization letend notify police of that
supervisor’s contact details. The NHRI reportegdirg concerns over the law’s
regressive nature throughout its parliamentaryengyspecifically regarding the
necessity and proportionality of the Act’'s appaepkcessive new restrictions
on the rights to freedom of peaceful assembly asb@ation. Some proposed
amendments to the bill were secured, accordindhéoNHRI, particularly to
improve compliance with Article 6 of the ECHR irakon to a right of appeal
against a Certification Officer’s decision.

In Poland, human rights defenders have raised concernsdiegathe Counter-
Terrorism Act adopted in June 2016, provisions bfclv allegedly breach the
Constitution and disproportionately infringe updme trights to freedom of
peaceful assembly, a private life, and others gueeal by the ECHE® The
definitions and terms provided in Article 2.7 andtiéle 6 of the Law,
respectively, appeared not to meet the requiremiefareseeability of a law, in
relation to freedom of peaceful assembiyIn relation to possible bans on
public gatherings or mass events if heightenedrdgdavels were declared, the
lack of temporal limitations on such bans in thavL@nd the impossibility of
appeal against the decision to declare a heightstagel of security itself) could
also potentially lead to excessive interferenceth ikey human rights and
fundamental freedoms, including the right to fremdaf peaceful assembly. The
Government oPoland has reported that the new restrictions were ptapate
and justifiable for permitted reasons of nationatwsity and public safety,
among others.

Uzbekistan informed ODIHR of a wide range of serious resioics and
criminal penalties for the unlawful organization of participation in, public
assembliesThe scope and number of those restrictions, as waellthe
imposition of both administrative and criminal ligtly for violations of them,
appear to violate international standards on thbtrio freedom of peaceful
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Human Rights Act 1998, Section 19(1)(a).

Law on Anti-Terrorism of 16 June 201i6ter alia Article 2.7.

As required,inter alia, by Article 11 ECHR, Article 21 ICCPR, and paraguia9.2 of the OSCE
Copenhagen Document, 1990 (n. 19 above).
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assembly®” In July 2014,Uzbekistan adopted new “Rules for Holding Mass
Events"?*® which require organizers of assemblies to appiyafpermit at least
one month prior to the planned event, through casions established on the
district, city and regional levefs® The Rules further prohibit the organization
of public assemblies: (a) without a permit; (b)dnyone previously imprisoned;
(c) by anyone found guilty of violating the rules tholding mass events more
than once during the previous year; (d) by NGOs sehactivities were legally
suspended or prohibited; and (e) subject to a lish@f other broad claw-back
provisions®*® While violations of the rules and procedures fogamizing any
type of public assembly generate administrativebility, second-instance

offences give rise to criminal liabili§**

2.2.2 Redtrictions and penalties imposed on peaceful assemblies

228. During the reporting period, human rights defendard OSCE field operations
reported restrictions and/or penalties imposed oman rights defenders for
organizing or participating in peaceful assemblieg;luding in Albania,
Belarus, Bosnia and Herzegoving the former Yugoslav Republic of
Macedonia Kazakhstan, Romania, Serbia, Ukraine and theUnited States

229. In Belarus, five human rights defenders independently repomdnat they
considered serious restrictions on freedom of gehessembly. A group of
human rights lawyers reported six administrativecpedings had been brought
against them for organizing and participating iageful assemblies at Freedom
Square in Minsk in early 2072 In May 2016, in the first decision on those
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The Criminal Code prescribes criminal liabilityr féincitement to participate in the activities ibégal
public associations and religious organizationsttigde 216.1); “violation of the procedure for the
organization and holding of gatherings, rallieseeat processions or demonstrations” (Article 217);
“management of an unauthorized strike or obstractd the work of an enterprise, institution or
organization in the state of emergency” (Articlé8p1

Government Resolution No. 205 of 29 July 2014, ‘deasures to Further Improve the Procedure for
Holding Mass Events”.

The decisions of those commissions are subjeapp®al. According to Uzbekistan, commissions on
the control of mass events are established witham €ouncil of Ministers of the Republic of
Karakalpakstan, regional hokimiyats, the Hokimighfrashkent or city or district hokimiyats.

Those claw-back provisions include the followiritt is also prohibited to hold events aimed at
destroying the moral fabric of the society or um$a human values, unlawful change of the
constitutional order or violation of the territdriategrity of the Republic of Uzbekistan, promatiof
war, violence or cruelty, incitement of social,iedcnational or religious hatred, or committindhet
actions prohibited by law. Organizers of mass evéate the right, in accordance with the estaldishe
procedure, to appeal to a higher authority or tmart against refusal to issue a permit and agéiest
actions or omissions of a commission’s officiaborauthorized body.”

Uzbekistan’s Code on Administrative Responsibilityposes liability for violation of the rules for
holding mass events (Article 200), and violation tbé procedure for organizing and holding
gatherings, rallies, street processions and dematiwsts (Article 201). In accordance with Articl&?,

the same offences committed after the impositiommfadministrative penalty give rise to criminal
liability.

Authorities brought charges under Part 2 of AetizB.34 of the Administrative Procedure Code of the
Republic of Belarus.
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proceedings, a district court imposed an admirtisgdine on the human rights
defender.

230. The Human Rights Center “Viasna” also reported adstrative charges and
heavy fines being brought against human rights rdkfies for monitoring
unsanctioned peaceful assemblies Belarus. In November 2015,
administrative charges were brought against tweess of the Human Rights
Center “Viasna” and the Belarusian Helsinki Comedft who monitored an
unsanctioned meeting on 24 November in Minsk. Therges were eventually
dropped. On 29 April 2016, during the Critical Masgling event in Minsk,
police officers detained an observer of the BelarudHelsinki Committee.
After detaining him and others in a police bust police officers reportedly
beat them on the bus floor in the stomach and f@re.l1 May 2016, the
observer was found guilty and fined on administmatcharges of violating
traffic rules®*®

231. According to the Barys Zvozskau Belarusian HumaghRi House, starting in
November 2015, authorities Belarus reduced the frequency of administrative
arrests of participants in peaceful assembftéand have instead instituted a
regular practice of imposing disproportionate fires human rights defenders
participating in the assemblies. As a result, tiveeee fewer reported incidents
of excessive use of force by police, but humantsigtefenders have instead
been subjected to more crippling administrativesft> From 2015 to 2016, the
total numberof administrative fines against human rights dééa more than
doubled (to at least 517 fines in 2016), while &erage finemountincreased
by 72 per cent to the equivalent of EUR 357, whigtequal to the average
monthly salary in Belaru&?® Such rapid increases in the frequency and amounts
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The observer was found guilty of Part 1 of Art.2B(violation of traffic rules by pedestrians)tbg
Administrative Code of the Republic of Belarus;viies also charged under Art. 23.4 (disobedience to
the lawful demands of a police officer).

This apparent trend describes practices duringeherting period, and is not withstanding the yearl
2017 instances of mass arrests of participantsublip assemblies protesting against the so-called
“social parasite tax” in Belaru§ee ODIHR statement, “ODIHR Director calls on Belatasuphold
rights to freedom of peaceful assembly and expoessi protests” (17 March 2017), available at:
http://www.osce.org/office-for-democratic-institoitis-and-human-rights/30578 $ee also, statement
of the UN Special Rapporteur on human rights inaBed, “UN Special Rapporteur concerned about
recurring violence against demonstrators in Belafl4é March 2017), available at:
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNeaspx?NewsID=21375&LangID=E

A Belarusian journalist interviewed by ODIHR aktlime of this shift from detentions to fines also
confirmed that police only sporadically continuedharass and detain activists in public assemblies,
and did so at random for the purpose of intimidatio

In the period from 1 January to 19 December 2@darusian courts reportedly considered 517
administrative cases against pro-democracy actieistl journalists with independent media, related t
their participation in public assemblies. Thosalsriresulted in 415 fines amounting to BYR 295,085
(approximately EUR 157,000). Those figures represeh05-per-cent increase in trials over the last
year (versus 203 trials in 2015), and a 370-pet-gamrease in the total sum of fines paid (versus
approximately EUR 42,000 in 2015), in relation @rtipation in peaceful assemblies. Details of the
recorded cases are available through the followindatabase (in  Belarusian):
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232.

233.

234.

of administrative fines appear to constitute a dipprtionate restriction on the
right to freedom of peaceful assembly, which appéabe politically motivated
for reasons other than are permitted limitationdemnrArticle 21 of the ICCPR.

In Kazkhstan, ODIHR received multiple reports of cases of aitles
excessively restricting, sanctioning and penalizmgnan rights defenders for
exercising their right to freedom of peaceful adslgmin a May 2016 decision
reviewed by ODIHR, a court ordered the head of N®&@ Ana” to pay an
apparently disproportionate fine of EUR 250 for tgguating in an
unauthorized public assembly in a park on 27 Ap@L6, and for allegedly
seeking to organize another public meeting on 1 K@¥6 opposite from a
local administratio*’

On 28 November 2016, the human rights defenders Bt&kayev and Talgat
Ayan were convicted and sentenced to five yeagigon for criminal charges
arising from their leading roles in organizing pefat protests inKazakhstan

in April and May 2016. The protests, which procekdeithout official
permission, were held in opposition to proposed ratmeents to Kazakhstan’s
land code. The criminal charges against Mr. Bokagen Mr. Ayan for
organizing a peaceful assembly to express disgentgws included “inciting
social discord”, “disseminating information knowm be false”, and “violating
the procedure for holding assemblies”. In additiom those provisions
essentially criminalizing the exercise of the rigiot freedom of peaceful
assembly, the severity of the sentences was disgropate to the alleged
crimes; along with the five-year prison terms, toart also banned the activists
from engaging in public activities for three yeafter serving their sentences.
During their trial, multiple procedural violationand an apparent lack of
impartiality reportedly undermined their defensel aaised serious fair-trial
concerng.”®

In an October 2016 intervention on the cases ofBdkayev and Mr. Ayan in
Kazkhstan, the UN Special Rapporteur on the rights to freedd peaceful
assembly and association cautioned that the laekitbiorization for assemblies,
in and of itself, justifies neither disproportioaeanterference with the freedom
of peaceful assembly, nor the imposition of sam&iapon participants or
organizers®*® The ODIHR Guidelines on Freedom of Peaceful Assembly
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https://spring96.org/persecution?shows=alhd the following info-graphic on the scale aedipients

of fines (in Russianhttps://bydc.info/interview/492-tsena-belaruskogluadyinfografika
The charges were brought under Article 488 of Khgtan's administrative code on public assemblies.

Violation of Article 488 are punishable by “a wargior a fine on individuals in the amount of 20

monthly calculation indices”, and more significgrgnalties for public officials found guilty of the
same. The monthly calculation index is an indexduseKazakhstan for calculating pensions and other
social payments, as well as for incrementing fiawed calculating taxes and other payments.
Seeabove at n. 115.

See UN Special Rapporteur on the rights to freedom peficeful assembly and association:
http://freeassembly.net/news/kazakhstan-max-bokagse/
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provide similar guidanc&’ In 2014,Kazakhstan rejected recommendations by
two member States of the UN Human Rights Coundiijorove protections of
human rights defenders, including their enjoymehtfreedom of peaceful
assembly and freedom of expression.

235. In Serbia, two human rights NGOs reported the imposition eacessive
restrictions and sanctions on human rights defenfigrthe exercising of their
right to freedom of peaceful assembly. On 10 JOIY32 the Ministry of Interior
imposed a blanket ban on all assemblies planned Xoduly in front of the
Serbian National Assembly. Five assemblies that been announced and
scheduled to take place there to commemorate tlie @@niversary of the
Srebrenica genocide were banned as a ré3u@n 11 July 2015, the director of
Youth Initiative for Human Rights was among 200\asts who defied the ban
in a flash mob; she was charged in January 2016 wdlating the Law on
Public Assembly by organizing the unauthorized axde.

236. In the United States the ACLU reported a pattern of potentially exoess
restrictions and misconduct by law enforcement @uties in their policing of
peaceful assemblies by human rights defenders,dmz the Movement for
Black Lives, also known as “#BlackLivesMatter” (BOM>® The ACLU
documented militarized police responses to BLM maddies in Ferguson,
Missouri, and the excessive use of crowd-contrchpems at BLM protests in
other cities®® For instance, the ACLU reported the use of tearagainst
protesters in the United States after dispersa¢rsravithout instructions for
compliance, resulting in the arrest of 60 protest&rThe ACLU of Missouri
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See ODIHR-Venice CommissiorGuidelines on Freedom of Peaceful Assenibly\225 above), para.
4.1, at pp. 17-18.

See Human Rights Council, Universal Periodic ReviewReport of the Working Group on the
Universal Periodic Review (Twenty-eighth sessiddN Doc. A/HRC/28/10 (10 December 2014),
recommendations at paras. 126.44 and 126.46: “Repiéees 400 and 403 of the Criminal Code to
guarantee the right to peaceful assembly and freeafoassociation for all citizen, including human
rights defenders (Switzerland); [...] Take the neagssneasures to ensure that journalists, human
rights defenders and activists of the civil sociegn freely practice their peaceful activities and
without fear of administrative or other repriséBglgium)”.

The justification of the ban was for security @as although less restrictive security arrangement
had already been planned to prevent any secudtgents.

Seethe BLM website athttp://blacklivesmatter.comBLM is “a call to action and a response to the
virulent anti-Black racism that permeates [U.Sdisty” and addresses the “extrajudicial killings of
Black people by police and vigilantes.”

SeeACLU, “Do Cops Really Need Tanks to Keep Us Saf@3 September 2014), available at:
https://www.aclu.org/blog/do-cops-really-need-takkep-us-safeseealso, Physicians for Human
Rights and the International Network of Civil Lilties Organizations, “Lethal in Disguise: The Health
Consequences of Crowd-Control Weapons (March 2GMajjable at:
https://www.aclu.org/sites/default/files/field_dauant/lethal_in_disguise_inclo_single_page.pdf

See ACLU article in Human Rights Brief, “Social Preteand Human Rights in the Americas” (19
March 2015), available altittp://hrbrief.org/2015/03/social-protest-and-hurnayts-in-the-americas/
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filed a lawsuit challenging a policy that preventedtesters from standing still
on public sidewalk$>®

237. The OSCE Mission to Skopjereported the summonsing and fining of human
rights defenders and political activists, underdammeanor charges for throwing
paintballs at public buildings. The human rightéedélers reported viewing the
charges as intimidation, in response to their padtion in a series of largely
peaceful protests since April 2016, colloquiallyolum as the “Colorful
Revolution”. On 3 June 2016, the Ministry of Interreportedly filed criminal
charges against seven activists from the city afpfgkand 26 from the city of

Bitola for throwing paintballs against Governmertalldings®’

238. The OSCE Presence in Albaniareported apparently excessive penalties
against a human rights defender for organizingategt, and excessively light
disciplinary measures for law enforcement persoringllicated in abuses
against protestors. On 4 May 2015, a civil socaattpvist organized a protest in
Kukés asking for forgiveness of debt related tactelgty bills, following a
government crackdown on non-payment of such billse protest became
violent with clashes between police and protestansl a police officer was
filmed beating a protester in the back of a poliedicle. The organizer was
convicted on two criminal charges, and sentenced four-month suspended
sentence; two police officers implicated in thethepof protestors were given
a reprimand and a delay on promotion, respectitgly.

239. The OSCE Mission to Bosnia and Herzegovinarovided several examples of
limitations on the right to freedom of peaceful easbly of human rights
defenders, who were representing opposition viemtpoin a May 2015 case,
the president and another member of the NGO Bodvimkement for Equality
of Peoples were arrested for displaying the wartitag of the Army of the
Republic of Bosnia and Herzegovina in front of Benja Luka City Assembly
(situated near an Orthodox Church). Their protess$ weportedly organized to
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See ACLU, “Ferguson Ordered to Stop Enforcing Polidyat Prevents Protesters From Standing

Still” (5 November 2014), available dtttps://www.aclu.org/news/ferguson-ordered-stopmesing-
policy-prevents-protesters-standing-still

The charges were filed under Article 388 of thiarthal Code (“Participating in a mob with the inte

to commit a criminal offence”).

The organizer was arrested at the protest, ctlaxgd convicted of two criminal offences, “Publalls

for violent actions” and “Organizing and participat in illegal protests or assemblies”, for whitiet
potential combined maximum sentence totalled faary. He was sentenced to four months in jail,
with a suspended sentence on the condition thabhee-offend, and was appealing the decisionat th
time of reporting. The OSCE monitored the trial @odsidered there to be reasonable concern that the
criminal prosecution was politically motivated. Tleosecutor called 16 witnesses (most of them
police officers present at the protest) to tesfitye Professional Standards Directorate of the Aitba
State Police reportedly took the disciplinary measof “postponement of rank promotion for up to
two years” against the senior police officer semrvidleo beating someone in the back of a police car
A police inspector involved in the violence duritige protest was given the minor disciplinary
measure “reprimand with a warning”. The NHRI repdly demanded the initiation of a criminal
investigation into the conduct of the makarior officer; however, no charges were pressed.
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“mark the anniversary of BiH accession to the UNd gorevent further
discrimination of Bosniak people in Republika S@gskBoth protestors were
arrested and criminally charged with “inciting metal, racial or religious
hatred, discord or hostility.”

240. The Government ofRomania informed ODIHR of complaints from civil
society organizations regarding the decisions afllcauthorities to restrict
freedom of peaceful assembly, by establishing iaffiprotest areas located
“infrequently” and in “marginal spaces”, outside sight and sound of the
intended audiences of public assemblies.

241. In Mongolia, one human rights defender reported the obstmudiiopolice of
the 2015 Pride Parade in Ulaanbaatar. Accordingports at the time, police
officers physically blocked participants from acgiag the central Chinggis
Square. The NGO LGBT Center filed an administrateenplaint against the
police as well as the metropolitan and districtggovments in October 2015, but
the court dismissed the case on 10 December 2015.

2.2.3 Challengesin the protection of public assemblies

242. During the reporting period, ODIHR received repoofsthreats and attacks
targeting human rights defenders in the contextpefceful assemblies,
primarily perpetrated by non-State actors.

243. OSCE patrticipating States, NHRIs, OSCE field operst and human rights
defenders reported such attacks in, among othés:Czech Republig
Georgia, Moldova, Montenegro, Serbia and Ukraine. The most frequently
reported attacks were perpetrated by far-right ggsoagainst human rights
defenders advocating for the protection of vulnErgpoups, particularly ethnic
minorities and LGBTI people.

244. In Serbia, public assemblies of the anti-war feminist movaem&/omen in
Black came under repeated attack by non-Statesactd014, 2015 and 2016,
especially those commemorating the Srebrenica geaot

245. In theCzech Republic the Police and Ministry of Interior recorded arzese of
an attack on a journalist of Czech Radio Broadahsting a 6 February 2016
demonstration in Prague, organized by the group t&/@ot want Islam in the
Czech Republic”. The Police reported that they stigated the case, but did
not identify a perpetrator. According to news caggr of the incident, far-right
protestors at the anti-refugee and anti-Islam abbemepeatedly attacked a

29 gee details of these cases above at n. 141.
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Czech Radio Broadcasting van, and nearby police wiesmissive of requests
from one of the reporters for assistaft.

246. The governments dbeorgia, Moldova andMontenegro all described complex
challenges in protecting public assemblies of LGRUiman rights defenders,
which often attracted violent counter-demonstratioand required the
proportionate use of force to protect participarfibe protection measures
adopted inVloldova by both the police and the NHRI presengedd practices
in the prevention, handling and accountability édcdminatory attacks on
LGBTI human rights defenders.

247. Moldova informed ODIHR that protection of the annual LGBIghts march
“is a challenge, because each year, groups ofigeBgflundamentalists or of
others are intimidating the participants of theapla:” Most of the participants
were reportedly members of the LGBTI human rightsug that organizes the
event. Among their efforts to maintain security fparticipants, police
reportedly separated the human rights defenderscandter-protestors, and
arrested and criminally prosecuted perpetratorsviofence. The NHRI of
Moldova confirmed the annual march to be one ofmtlost sensitive assemblies
held in Moldova. However, the NHRI reported that tharch held in May 2016
was calm in comparison to previous years, with fengeorded attacks, and that
the “police have taken the necessary measureshéosinooth running of the
event.” The NHRI also noted its own public statetaegncouraging tolerance
prior to the event.

248. In Georgia, on 12 May 2015, the European Court of Human Righded
against the government for its failure to faciktahd peaceful assembly by
LGBTI human rights defenders in 2012. The assemlay a peaceful LGBTI
rights rally and march held on 17 May 2012 (the=inational Day Against
Homophobia and Transphobia), which was blocked hddox activists who
physically attacked and insulted participants. TH@wopean Court ruled in
favour of claimants that law enforcement authasitiead not adequately
protected participants from the attacks, and fotinthtions of ECHR Articles 3
(inhuman or degrading treatment) and 11 (freedom astembly and
association), both in conjunction with Article 14prdhibition on
discrimination)?** At the time of reporting, Georgia informed ODIHR hiad
still not served the reasoned decision of the Coarthe Ministry of Internal
Affairs, and the decision had not yet entered fotoe.

%0 gee Liberties.eu, “Czech Radio Journalists AttackgdNieo-Nazis” (15 February 2016), available at:
http://www.liberties.eu/en/short-news/9445

%1 Eyropean Court of Human RighBase ofldentoba and Others v. GeorgiBecision of 12 May 2015,
available at: http://echr.coe.int/Documents/CP_Georgia_ENG.p@fn 11 December 2015, the
Administrative Chamber of Thilisi City Court satesfl the claim partially and ordered the Ministry of
Internal Affairs of Georgia to pay GEL 12,500 farmpecuniary damage.
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249. In Montenegro, the government, the NHRI, and three human rigy@&Os all
described challenges and shortcomings in the tatdn and protection of
public assemblies organized by LGBTI human rightéedders. They noted,
however, the otherwise strong co-operation of lafeeement®? According to
the Ministry of Minorites and Human Rights, the liPe Directorate
sequentially banned three LGBTI rights assembligamized by two NGOs to
be held in Niksi: first on 22 April 2015; second on 6 May 2015; dada third
time on 14 September 2015. In all three casesMihestry of Interior banned
the gatherings for security reaséfis.

250. The NHRI inMontenegro confirmed the challenges faced by law enforcement
authorities, but concluded that the third ban aid®” activities in Niks¢ was a
violation of the right to peaceful assembly. Organs reported that they
appealed the ban to basic, higher and constitutmnats, and in October 2016
were preparing a case for the European Court. Ryi@d015, Montenegro’s first
two “Pride” assemblies in Budva and Podgorica wvareompanied by a heavy
police presence and were aggressively attacked dmsecvative counter-
protesters. ODIHR monitored and reported on theipos Pride assembly in
Podgorica, and observed strong co-operation betwekce and organizers, as
well as efficient reactions by police to those @tsaon the assemblié¥’

251. In contrast with the repeated banning of LGBTI hamhts assemblies in
Montenegro, the Ministry of Interior authorized oppositionrpyaprotests in
Podgorica in September and October 2015. With ssion from authorities,
organizers built a protest stage in front of thelipaent building from 27
September to 4 October 2015. When the permit ta@cehe street expired,
protestors asked for an extension, which was rdfu€m 17 October 2015,
police forcibly removed the protestors after thejused to do so voluntarily
and the assembly organizers rejected two reasoméelmatives presented by
authorities for alternative venues or limited hotos the protest, which were
still within “sight and sound” of the parliamefit In smaller solidarity protests

262
263

264

265

Seeabove at n. 160.

As the first-instance institution for such decisipthe Ministry of Interior banned the assembliedar
Article 9(b)(1.2), in relation to Article 9(a)(1.8f Montenegro’s Law on Public Assemblies.

ODIHR, Report on the Monitoring of Freedom of Peacefidehsbly in Selected OSCE Participating
States, May 2013-July 20{#7 December 2014), available attp://www.osce.org/odihr/132281

At a 3 October 2015 meeting on the topic, the Migisf Interior reportedly informed the protestors
that police would forcibly move the protestors e tevent they failed to do so voluntarily, but offi

to allow them to use a park on that runs alongstirae street, or to use the street for several leaats
day, from 19:00 to 22:00; but those alternativesearejected by organizers. Between 5:00 and 7:00
am on 17 October, the Podgorica Communal Policth thie assistance of the Ministry of Interior
Police Directorate, conducted an operation to dlearstreet. A number of scuffles between policg an
demonstrators ensued, causing some injuries. Aogpited various reports, around 16 people were
detained, including two members of parliament dmed journalists. The Minister of Interior claimed
the journalists failed to obey a police order ané may have tried to hit a police officer. All ested
were charged with misdemeanors. Sources: Minidténterior Rasko Konjew, Interview on “Ziva
istina” (19 October 2015); statement of the Supr&tete Prosecutor (19 October 2015); interviews
with human rights defenders in Montenegro.
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in other towns, protestors were reportedly arrestechisdemeanour charges for
failing to request permission from authorities gvance of their protests. The
authorities inMontenegro apparently acted reasonably in requesting to lingt
hours or change the location of the protest to pprapriate adjacent site,
following one week of blocking traffic in front dfie parliament. In contrast, the
arrest of protestors in other cities for not adqgiradvance permission for their
protests did not seem to comply with internatiostdndards. Arrests of
journalists who did not participate in protestsimterfere with police work
could also constitute violations of their rights freedom of expression and
access to information. Police reportedly indicateat journalists were arrested
for not following police orders, which in at leaste case were to stop filming
police interactions with demonstrators.

252. The OSCE Special Monitoring Mission to Ukraine also reported challenges
in relation to the protection and facilitation kgl enforcement authorities of
public assemblies organized by LGBTI human righgtedders. In addition to
the violent attacks against the 2015 and 2016 & Rdrades” in Kyiv°®the
SMMU reported violent incidents in Khersdfi! Lviv, Mykolaiv ?*® and
Odess&® Police responses were mixed, but appeared to irepdoring the
reporting period. Authorities were especially cized for their handling of the
March 2016 “LGBT Equality Festival” in Lviv. Aftefirst banning a public
assembly, police then failed to protect particisafiom violent attacks, and
subsequently failed to hold attackers to accouithh whom police instead had
“preventive conversations.®
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Seetext above at n. 47.

In early September 2015, the deputy director of r&ktwe-based feminist organization Insha was
threatened on social media after announcing a pedece of an LGBT-themed play entitled
“Stigma”. The play could not be held publicly at@nue in Kherson city, reportedly due to threats of
violence by a local militia co-operating with paion security activities. On 17 May 2016, a public
speech held by a local journalist candidate to KterMayor elections, including references to the
rights of LGBTI community, was violently disruptdaly right-wing activists who threatened the
journalist.

On 5 September 2015, the SMMU monitored a bicyaleage in Mykolaiv for the Equality and Pride
Human Rights Day. The planned event was approvedublyorities, then banned, then quickly re-
approved. During the event, 18 LGBTI human righttivests on bicycle encountered 16 men in
camouflage, many wearing balaclavas, who the atsivibelieved were a group who expressed on
social media violent threats against the bicyale riThe cyclists managed to avoid the men.

On 15 August 2015, three youths threw firecrackeisan LGBT group’s offices, where Odessa Pride
2015 was holding a reception for approximately 8dpgle. The police reportedly responded quickly
and adequately, interviewed 13 male youths reggrbooliganism, some of whom were issued with
written warnings and then released.

The LGBT rights organization “Insight” on 14 Mar@916 notified authorities of its planned public
gatherings in front of the Lviv Opera house on hf 0 March. On 17 March, the NGO Sokyl and
seven other right-wing NGOs notified authoritiestloéir intention to hold counter-demonstrations at
the same time and location. Upon petition of thgiawal directorate of the Ministry of Interior, the
city council filed a lawsuit to ban all of the pitlgatherings, because these organizations "had
different opinions of what had happened during WdNar 2.” To prevent the violation of public
order, the Lviv Oblast administrative court prokéloi all public gatherings in the city on 19 and 20
March 2016. On 18 March, the NGO Insight appeatesl dourt decision; however, only after the
planned assembly did the appellate court nullify grohibition of the public gathering by the first
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2.3 Freedom of association and the right to formgin and participate
effectively in NGOs

253. The right to form, join and participate effectivelyNGOs is a critical basis for
human rights defenders to engage State instituiiotise protection of human
rights.

254. OSCE participating States have repeatedly reaftirthat the right to freedom
of association will be guaranteed to all “withouisatimination”,?’* and
committed to “ensure that individuals are permittedexercise the right to
association, including the right to form, join apdrticipate effectively in non-
governmental organizations which seek the promadiaeh protection of human
rights and fundamental freedoms, including [...] hamaghts monitoring

groups”?’?

255. The ODIHRGuidelines on the Protection of Human Rights Deéegdand the
more recent joinGuidelines on Freedom of Associafibthy ODIHR and the
Venice Commissionelaboratanter alia that any limitations on the exercise of
the right to freedom of association must have arclegal basis; must be
necessary in a democratic soci@tythe interests of one of specific legitimate
aims set out in international human rights stanstaadd must be proportionate
to that legitimate aim.

256. In practice, however, some OSCE participating Stateve enacted an array of
administrative regulations that disproportionatelymplicate the process of
forming and operating NGOs. Often imposed in patallith politicized smear
campaigns, increased regulations have served toruocbSNGO operations
through sometimes arbitrary, excessive and/oripaliy motivated restrictions.
Restrictions have targeted the establishment, imog and especially foreign
funding of NGOs, and subjected them to onerous adimative hurdles and
inspections. Ultimately, the most serious reswitsi on the right to freedom of

instance court, and the ruling did not carry angiistrative penalties for authorities. Insteadtiod
banned assembly, the NGO Insight held the indo@neVLviv Equality Festival” at the hotel
Dniester. The event was violently disrupted by 160200 young men, some wearing fatigues or
balaclavas or with their faces covered, and alheuit insignias, flags or other symbols. At leastrfo
LGBT human rights defenders (including two womer@ravattacked during and after the festival by
young men in balaclavas and sportswear. Policeivetea bomb threat and evacuated festival
participants out of the hotel with special poliéecording to media sources on 21 March 2016, the
volunteer paramilitary battalion “Azov” claimed pemsibility for the attack. No violent protestors
were arrested and the police only had “preventioBversations” with them; allegedly the special
police had not accompanied the festival participam the buses evacuating them.

271 Copenhagen 1990 (n. 19 above), paras. 9.3; and Pa80 (A New Era of Democracy, Peace and
Unity).

272 Copenhagen 1990 (n. 19 above), paras. 9.3 and 10.3.

2’3 ODIHR-Venice CommissiorGuidelines on Freedom of Associatiarsaw: OSCE/ODIHR, 2015):
http://www.osce.org/odihr/132371
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association have had the result (and apparengymtndf incapacitating human
rights defenders — in the worst cases, also puttiagn into deep debt or prison.

257. Participating States have also identified usefuldypractices in their regulation
and empowerment of associations, including consaoitte of NGOs and human
rights defenders on legislation impacting their ragiens and freedom of
association. In some cases, States have previoeglyested ODIHR and the
Venice Commission to assist them in legislativeeev

2.3.1 Laws, administrative procedures and requirements governing the operation of
NGOs

258. The Guidelines outline a range of international standards relevian the
regulation of NGOs — first and foremost that theheuld be no obligation to
register or obtain legal personality in order torgme human rights-related
activities. Freedom of association is not contiriggron registration, so there is
a presumption in favour of the legality of humaghts defenders’ activities,
even when they have not registered formally in eugror associatioft’” If
NGOs wish to register officially or obtain legalrpenality, the administrative
procedures should be clear and simple, and nedlseriminate against nor
stigmatize human rights defenders for their worknohg other standards noted
in the Guidelines any administrative and financial reporting reqments or
inspections must be provided by law, reasonabld, rest impose undue and
burdensome requirements.

259. Numerous OSCE participating Statéprovided ODIHR with details of their
regulations and protections of the right to freedofmassociation, including
good practices. Agjood practices several Stateé€® noted that their laws
provide for freedom of association without any metbns or registration
requirements, allowing human rights defenders yreahd informally to
associate, or to register in order to establismébrassociations (as registered
legal entities).Switzerland noted that the registration of NGOs is the same as
for all legal entities, though associations thandbpursue commercial goals do
not have to register to gain legal personalityhuania also highlighted the
legal prohibition of interference in an associaoractivities by State
institutions, officials, or othersltaly reported that any association can also
register voluntarily for tax exemptions, if eliggol

260. None of the reporting Ministries of Justice or NiHRaid they were aware of
any complaints from human rights defenders, orwfubor controversial court
orders prohibiting or dissolving human rights-rethtassociations. However,

2% ODIHR—-Venice CommissiorGuidelines on Freedom of Associatigid).

275 Czech Republic, Finland, Germany, ltaly, LiechteirstLithuania, Moldova, Montenegro, Slovakia,
Switzerland, Turkey, Ukraine, and Uzbekistan.

276 Czech Republic, Finland, Germany, ltaly, LiechteimstLithuania, Slovakia, Switzerland, Turkey.
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several States detailed mostly similar claw-baakvigions for the dissolution
of associations — such as when an association\atees violate criminal laws
(e.g.Czech Republi¢?’’ Turkey?’®), the constitutional order (e.Germany,?"®
Ukraine?®), or the human rights of others (eSjovakia®?). Italy reported that
the Constitution only prohibits the Fascist parhd &secret associations and
associations pursuing political aims by militangamization.?® In addition to
other standard groundslkraine prohibits “the establishment and operation of
public associations whose goal(s) or actions amediat [...] propaganda of
communist and/or national socialist (Nazi) totalda regimes and their
symbols.?33

261. Uzbekistan informed ODIHR of two Constitutional principles ahe right to
freedom of association, which in ODIHR'’s view coulatentially be subject to
abuse, namely:

“public associations (trade unions, political pasti other associationg)ust be
registeredin accordance with the procedure prescribed by, [@md] state
authorities and officials do not interfere with tverk of public associations and
public associations do not interfere with the wak state authorities and
officials’ (emphasis addegd

262. One human rights NGO ibzbekistan informed ODIHR that the requirement
of NGOs to register results in sanctions for urstged NGOs; and, for
registered NGOs, results in a complicated procésegistratior® that leads
ultimately to other stifling bureaucratic procedsjrkcenses and requirements of
permission for certain activities, as well as iestns on access to foreign
funding.

263. In its 2015 concluding observations &izbekistan the UN Human Rights
Committee expressed concern, in relation to thet tig freedom of association,
“about unreasonable, burdensome and restrictivainegents for registering
political parties and public associations, as \&elbther obstacles to the work of
human rights non-governmental organizatioffs.”

277
278
279
280
281
282
283
284

285

See Sections 145 and 172 of the Civil Code of thedbzZRepublic.

See Constitution, Article 33; and Turkish Civil Codio. 4721.

See Article 9.2 of the Basic Law.

See Article 4 of Law “On Public Associations”.

See Act No. 83/1990 Coll. on Association of Citizens.

See Disp. Trans. and Fin. XIl and Act No. 645/1958¢d&Art. 18 of the Italian Constitution.

See Article 4 of Law “On Public Associations”.

The NGO noted in particular that the regulationreégister an NGO requires the submission of 35
documents and forms in order to register an N&®e the Regulation on Procedure on State
Registration of Non-Governmental and Non-Commer@iajanizations (10 March 2014), available at:
http://www.lex.uz/pages/GetAct.aspx?lact id=23568%4e also, ICNL, “Civic Freedom Monitor:
Uzbekistan” (updated 6 January 2017), available at:
http://www.icnl.org/research/monitor/uzbekistan.htm

Human Rights Committee, Concluding observationghenfourth periodic report of Uzbekistan (17
August 2015), UN Doc. CCPR/C/UZB/CO/4, at paras187
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264.

265.

266.

267.

In Belarus, three human rights defenders consistently regdfte rejection by
authorities of NGO registration requests, includirmgm dozens of NGOs and
some human rights organizations in 2014 to 2016.

In one example, in March 2016, the Supreme CourBafrus reportedly
rejected the appeal of the denial of registratiortite Human Rights Public
Union “For Fair Elections”, following its fourth @mpt to register the
organization. The rejection was despite an Oct@iHd4 decision of the UN
Human Rights Committee on an individual complairdught by the founder
after the second registration denial, in which @mnmittee found the denial of
the NGO'’s first registration in 2011 to put Belatnsviolation of the right to
freedom of associatiof° Ironically, in July 2014, the Ministry of Justieso
denied registration to the Republican Human Right®on “The Movement for
the Implementation of the ICCPR”, which was foundéa facilitate
implementation by Belarus of the UN Human Rights mbdttee’s
recommendations. The reasons for denial were aingisgork phone number
and incorrect address of a founding member. On 8ptegnber 2014, the
Supreme Court upheld the rejection.

In five official decisions by authorities iBelarus, which ODIHR reviewed,
human rights NGOs’ registration applications weegected for a variety of
apparently arbitrary reasons. Some legal provisiated by the Ministry of
Justice with reasons for denial of NGO registratimre sufficiently vague and
open to interpretation that they allowed for thenigliry of Justice to arbitrarily
reject registration applications on the basis ofomsequential errors or
omissions in the documents provided. In the cassgsewed by ODIHR,
registrations were denied because: a home, offia@abile phone number of
one of the founders was not provided; or there avasstake in the date of birth
of one of the founders; or the authorities hadffeidint address on record for a
founder; or the name of the organization purpoytetitl not correspond with
the NGO's goals and objectivé¥.

In a decision reviewed by ODIHR, the Ministry okfige in March 2016 denied
registration to the Public Association “Gender Rarship” partly because the
goal of the organization was “to eliminate gendasdd discrimination”. The
registration denial letter stated that the Contituguarantees equal rights of
men and women, such that: “Inclusion in the chaotereference to gender-
based discrimination in the Republic of Belarustrenes the law and cannot

286
287

Human Rights Committee, Communication No. 215322(D October 2014).

The ODIHR-Venice Commissioguidelines on Freedom of Associatigm 273 above, at para. 160)
specifically observe that, in cases of technicalssions, applicants should be given: “a specified a
reasonable time period in which to rectify any osiues, while at the same time notifying the
association of all requested changes and the iadiifn required. The time period provided for
rectification should be reasonable, and the astogizhould be able to continue to function as an
informal body.”
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be rectified”, and “constitutes grounds for theussl of state registration of a
public association.” The Supreme Court upheld #sion in May 2016.

268. The operation of unregistered NGOsBelarus is prohibited under law, and
violation is punishable by up to two years of inspriment®® As such, the
aforementioned rejections can also expose those Nt®(potential criminal
prosecution if they operate without registratitii,and future registration
applications can also be denied if an NGO was aatiithout registration. An
unregistered pro-bono legal networkBelarus reported to ODIHR that it was
unable to register formally, so continued to operaformally, and that its
members have been subjected to investigation byelaf@rcement authorities.
In its decision noted above, the UN Human Rights@ittee observed that the
rendering of an association as unlawful based ggctien of its registration
application constitutes, in and of itself, a vialat of the right to freedom of
associatiorf>°

269. In Tajikistan, the founder of several human rights NGOs repdigdensome
registration requirements with both the Ministry dtistice and the tax
committee, which took over a year to complete mnhost recent instance. The
NGO founder also reported increasingly frequent @merous inspections since
2013, which have resulted in the closure of attléage human rights NGOs in
Tajikistan on the basis of court orders for failtmecomply with administrative
and technical requirements. The founder reported NGOs were routinely
inspected by tax authorities, sanitation authajtiend the fire department, in
addition to the Ministry of Justice. ICNL has alsbserved that the operating
environment for civil society continues to detesi@;, noting: “These restrictive
initiatives underscore the fact that the legal emwnent for civil society in
Tajikistan is not fully enabling and faces ongoaigllenges and threats>*

270. Notwithstanding those challenges, ipasitive developmentin Tajikistan in
December 2015, the Ministry of Justice adopted meles of procedure for
conducting inspections of NGOs’ activities, whiatportedly specify a clear
timeline for inspections, the powers of inspectarg] the list of documents and
activities subject to inspection, thereby reducthg likelihood of abuse of
authority on the part of inspectors. The new ruésrocedure followed a
December 2014 decision of the Constitutional CaidriTajikistan that such
criteria were necessary.

288

289

290
291

Article 193.1 of the Criminal Code of the RepuliifcBelarus, available at:
http://www.venice.coe.int/webforms/documents/defaspx?pdffile=CDL-REF(2011)051-&he

Venice Commission identified this provision as alaiion of the right to freedom of associationts i
Opinion No. CDL-AD(2011)06.

ODIHR reviewed an official warning letter from tldfice of the Prosecutor General of Belarus to one
human rights organization, threatening prosecutioger Article 193.1 of the Criminal Code if it did
not cease its operations without registration.

Human Rights Committe&alyakin v. BelarusCommunication No. 2153/2012 (10 October 2014).
See ICNL, “Civic Freedom Monitor: Tajikistan” (19 Jen 2016), available at:
http://www.icnl.org/research/monitor/tajikistan.Htm
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271.

In another positive development the OSCE Mission to Bosnia and
Herzegovinareported that the government of Republika Srpskhdrew the
draft law “On the Public Work of the Non-profit Gugizations”, following
several attempts to adopt the draft law in 201&ug did not entirely remove it
from parliamentary procedure. The draft law repiligtecontained provisions
with the potential to restrict excessively the tigh freedom of association,
through closer scrutiny of the work of NGOs in Rielia Srpska.

2.3.2 Accessto funding and resources

272.

273.

274.

275.

Adequate funding is the lifeblood of any NGO, asdntimately tied to human
rights defenders’ ability to operate independeatid carry out their activities.

The Guidelinesidentify good practices for States to assist aadlifate NGO
efforts to seek and obtain funds for their humghts work, as well as to make
funds available to independent NGOs without disgration. Most crucially,
States should not place undue restrictions on NGOty to seek, receive and
use funds in pursuit of their human rights worlglunling under the auspices of
efforts to eradicate “money laundering” and “teisor financing”, as pretexts
for imposing discriminatory restrictions. In thaegard, laws must not
criminalize or delegitimize activities in defensehmman rights on account of
the origin of funding.

A few OSCE participating States identifigdod practicesin financial support
for independent human rights NGOkiechtenstein noted its central and
municipal governments provided direct financial ot to many associations
and NGOs.Moldova noted its simple procedures related to the finagnaf
NGOs. The NHRI inMontenegro reported the absence of any restrictions or
legal impediments on the financing of human right§Os. In theUnited
Kingdom, the NHRI note that it has provided direct finah&upport to human
rights NGOs, as a stop-gap measure in responsgsterdy cuts of their public
funding, yet that such measures may not be susiaimathe long term.

In other OSCE participating States, laws regulatimg access of NGOs and
human rights defenders to funds and resources tegpr provided
disproportionate or unnecessary restrictions, ool vague requirements that
were applied arbitrarily, due sometimes to the lacklegal clarity in the
instruments themselvé$? During the reporting period, several international

292

Having identified the utility of a comparative exiaation of laws and regulations restricting HRDs'
and NGOs’ right to freedom of association, ODIHRjuested the Human Rights Law Clinic at the
University of Sussex to produce a memorandum ontape. The paper produced by Ms. Esnatt
Gondwe, “The enjoyment by human rights defendertheifr right to freedom of association” (May
2016), examines and outlines relevant case lavhanthn rights legal principles in relation to reletva
laws and regulations of several OSCE participatBtgtes (e.g. Azerbaijan, Belarus, Kazakhstan,
Moldova, Russian Federation, Uzbekistan, and othetsch she selected independently as relevant to
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NGOs published useful studies mapping legal regiris on foreign funding of
civil society organization$>®

276. In their correspondence with ODIHR, human rights ®&fromnine OSCE
participating States?®*identified legal or administrative restrictions aocess
to funding as a core challenge in conducting tivairk. In addition to domestic
sources of funding often being cut off to NGOs andividuals presenting
critical views, their ongoing funding by foreign wsoes reportedly exposed
them to criminal prosecutions for alleged moneyntring, tax evasion, or
other financial crimes. Examples of such criminadgecutions of human rights
defenders for politically motivated “financial cr@s” are described above in
Section 1.2%°

277. In Azerbaijan, three human rights NGOs reported that foreigndiiug
restrictions and frequent allegations of finan@aimes had threatened the life
of their NGOs, and subjected them individually foahcial penalties and
hardship?® All the NGOs were criminally prosecuted for finaadccrimes
related to their use of international grants, whiesulted in the freezing of their
personal and professional bank accounts, as wehesccrual of large fines
and interest”” Unable to pay the fines and interest without a&desfunds in
their frozen accounts, the NGOs reported beingsktaf further penalties. The
heads of two of those three NGOs, who were coryieted jailed on those
among other charges, were interviewed by ODIHRofithg their releases from
detention in 2016.
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the inquiry. The memorandum is not an OSCE docuy@ert OSCE is not responsible for the contents
or findings of the paper with regard to any ledisiaassessed. Yet for general reference, it idabla

at: https://www.sussex.ac.uk/webteam/gateway/file.phptr=gondwe-hrdsfoa-final.pdf&site=408
SeelCNL reports on foreign funding (available at:
http://www.icnl.org/research/resources/foreignfyd@NL, “A Mapping of Existing Initiatives to
Address Legal Constraints on Foreign Funding oflGuciety” (July 2014; available at:
https://www.ihrfg.org/sites/default/files/Full Refpol CNL Mapping.pdJ; International Commission of
Jurists report (2014, available http://www.icj.org/wp-content/uploads/2014/09/RUBSTOREIGN-
AGENT S-elec-version.pfif Carnegie Endowment report, “Closing Space” (2Gh4ilable at:
http.//carnegieendowment.org/files/closing_spadg; gmerican Bar Association, “International and
Comparative Law Analysis of the Right to and Resins of Foreign Funding of Non-governmental
Organizations” (2015, available at:
http://www.americanbar.org/content/dam/aba/admiaiiste/human_rights/international-and-
comparative-law-analysis-on-the-right-to-foreigmdiing.authcheckdam. pdf

Armenia, Azerbaijan, Belarus, Hungary, MontenegRpland, Russian Federation, Tajikistan,
Uzbekistan.

Seee.g., above at n. 59.

Legislative measures restricting operations ameidgo funding of NGOs were introduced in 2013, and
entered into force in 2014, since which time theage been several new amendments and regulations.
For background on regulatory developments durirgréporting periodsee Guluzade and Bourjaily,
“Foreign funding in Azerbaijan: challenges and pedives” (2016), available at:
http://www.icnl.org/research/resources/foreignfuiiticle%20Guluzade%20foreign%20funding%20i
n%20Azerbaijan%20fv.pdf

Even following the pardoning of Azeri human rigltsfenders convicted of “financial crimes”, they
reported to ODIHR that their personal bank accouateained frozen, following years since their
convictions, and in some cases multiple formal estgito release the funds.
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278.

279.

280.

281.

In two 2014 decisions shared with ODIHR, a courtAzerbaijan found the
third NGO guilty of money laundering for reportedigt having provided three
grant letters to the Ministry of Justice, two ofialhwere signed with the OSCE
Office in Baku before its abrupt closure by auttiesi in 2014. The NGO
president reported that the criminal allegationgemdemonstrably false and
without factual basis, as the website of the Miyigif Justice had listed the
contracts as registered. Additional to those fiaed asset freezes, the NGO
president reported that he was subject to a titaae] impeding his ability to do
human rights work abroad, and that his personak motount was frozen
following the receipt of payments from the Europ&uwurt of Human Rights
for his legal services, which were also deemeckttabndered funds®

In November 2016, the UN Human Rights CommitteéedabnAzerbaijan to
end its “crackdown on public associations [so0] ti&ty can operate freely and
without fear of retribution for their legitimatetagties”, including by “ensuring
that legal provisions regulating NGO grants allagess to foreign funding and
do not put at risk the effective operation of paldissociations due to overly
limited or overly-regulated fundraising options”.

The Committee voiced with particular alarm the aation of:

“restrictive legislation negatively impacting thexeecise of freedom of

association, including stringent registration reeoients for public

associations/NGOs, broad grounds for denial of stegfion and temporary
suspension or permanent closure of NGOs, reseictgulations on grants and
donations received by public associations/NGO,uidiclg the ban on foreign

funding, and heavy penalties for violations of velet legislation. The

Committee is further concerned about threats agdi@O leaders, including a
high number of criminal investigations against NGfdsezing of their assets and
those of their members, as well as the significanhber of NGOs that have
been closed®”*

In May 2016, the Steering Committee of the Open gdoment Partnership
(OGP) resolved to suspend the membershipzsrbaijan “due to unresolved
constraints on the operating environment for Nomw&omental

Organizations.” Azerbaijan was an OGP member sB@El, and is the first
member to be suspended under the OGP Policy onltipgahe Values and
Principles of OGP
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Prior to its recent difficulties, the NGO reportsgbmitting 294 complaints to the European Court of
Human Rights, primarily on electoral rights, fundarmal freedoms of association, assembly and
expression, and protection from arbitrary arreBscisions reportedly remained pending on 127 of
those communications, at the time of reporting.

UN Human Rights Committee, Concluding observationghe fourth periodic report of Azerbaijan (2
November 2016), at paras. 40-41 (n. 84 above).

See OGP, “Azerbaijan Made Inactive in Open Governmeattiership” (4 May 2016), available at:
http://www.opengovpartnership.org/blog/anonymous$f205/04/media-briefing-azerbaijan-made-

inactive-open-government-partnership
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282. In Hungary, the NGO Hungarian Civil Liberties Union (HCLU) sdrved that
the unavailability of domestic financial supportshanade human rights
defenders heavily reliant on foreign funding, tlmigking that funding a prime
target of smear campaigns portraying human rigeterlers as serving foreign
interests®* In June 2014, news media reported the preparatibna
governmental list identifying potentially “probleticd NGO projects receiving
Norwegian funding® The Government Control Office (GCO), a State audit
agency, requested project documentation and org@oial materials from
HCLU and 57 other NGOs supported by the Norway/EEAnts NGO Fund.
The requests and insinuations of foreign politicatives in relation to the
funding of Hungarian human rights NGOs resultedchallenges from the
NGOs affected, as well as a formal response froenNbrwegian Ministry of

Foreign Affairs®®

283. On 26-28 November 2014, ODIHR held a forumHnongary at which it
presentedGuidelines and facilitated dialogue between 35 participaintsn
NGOs and the governmeiff. At the forum, some of the main concerns voiced
by NGO representatives were what they viewed aseceessary efforts to
severely restrict their ability to receive foreiimding. ODIHR followed with
concern reports after the forum that seven NGOs wgebjected to new tax
audits in the first half of 2015 (in addition tohets undergoing the same
scrutiny in 2014), yet welcomed media reports thatsituation seemed to have
stabilized by the end of 208> NGOs viewed those audits and subsequent
legal actions as a form of administrative intimidator harassmerit®
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See for instance, the following speech of the Priménister, linking NGOs to foreign interests:
http://www.bloomberg.com/news/2014-07-28/orban-dagseeks-to-end-liberaldemocracy-in-
hungary.html and http://www.kormany.hu/hu/aminiszterelnok/hirek/aimkaalapu-allam-korszaka-
kovetkezik

See media reports available &iitp://444.hu/2014/05/30/itt-a-kormany-listajaa+sezetekrol-akik-
miatt-nekimentek-a-norveg-alapnakhd

http://index.hu/belfold/2014/06/01/az_nfu_adta kinerveq_alap_titkos_nevsorat/

For correspondence between the GCO and affectedtuights defenders, who challenged the basis
and motivation of the financial investigatiosee FOIA request to the GCO (available at:
http://tasz.hu/files/tasz/imce/kehiadatigenyles)ptlie GCO’s denial of the FOIA request (available
at: http://tasz.hu/files/tasz/imce/kehivalasz ypdfnd a court judgment against the GCO, ordetting i
reveal the information requested (available Hdtp://tasz.hu/files/tasz/imce/2015/elsofok _iteddf).
Seealso the press release and correspondence of aheeljian Government, in response to the
investigation (available at: http://www.norvegia.hu/Norsk/EEA-and-Norway-GrantEA-and-
Norway-Grants/Proposed-investigation-of-the-NGO-tiy-the-Government-Control-
Office/#.VBnPwVekPgH andhttp://www.regjeringen.no/upload/UD/Vedlegg/breas\azar.pdj.
Seeabove at n. 136.

See for instance: “Hungary and Norway agree on réisigNorway grant payments” (10 December
2015:http://www.politics.hu/20151210/hungary-and-norwayree-on-restarting-norway-grant-
paymentg). Seealso, Human Rights First, “Anti-Semitism and Autikerianism in Hungary: 2015 in
Review” (23 December 20186itp://www.humanrightsfirst.org/blog/antisemitismek
authoritarianism-hungary-2015-revigw

See Amnesty Internationallheir Backs to the Wall: Civil Society Under Pragsin Hungary

(February 2015:

http://www.amnesty.eu/content/assets/Reports/200BE NGO_Briefing_Hungary Feb 2015.p¢f
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284. In the Russian Federation five human rights NGOs expressed concerns to
ODIHR regarding the restrictive regulations on fgnefunding that they have
faced under the so-called “foreign agents” fWThose legal restrictions were
reportedly accompanied by public smear campaigasagthe NGOs for their
use of foreign funding. As of February 2017, HuriRaghts Watch reported that
the official list of “foreign agents” included 1@oups:°® some of those groups
have since been taken off of the list, which isilakée in its updated form on
the website of the Ministry of Justice of the RassFederatiof®”

285. The NGO Committee Against Torture, which was amahgse branded a
“foreign agent”, described to ODIHR the practicamifications of that
designation on its ability to function in tiRussian Federation

“Our organization was labelled a foreign agent.réfeae, we have a number of
difficulties. In particular, if we do not put a ffeign agent’ mark on all the
materials we produce, we will be heavily fined. h&lugh the State authorities
(and the Constitutional Court in particular) cldinat a foreign agent status does
not influence an organization’s activities, in faaoes. The representative of the
investigative bodies reiterated on several occasthair scepticism towards the
document prepared by the lawyers of our organimadie it is financed from
abroad. Furthermore, State universities refuseotiperate with us on different
educational activities, though such cooperatiorsteri before. | would also like
to note that some private companies refuse to beaamcontractors as they are
afraid of increased attention from the controllbaglies.”

286. In July 2014, the Ministry of Justice of thRussian Federation forcibly
registered the Interregional Association of Humaighk Organizations
“AGORA” as a “foreign agent”. In 2015, AGORA waspatedly ordered by
the court to pay several heavy fines for the alseha@a “foreign agent” label on
its publications in the media and on the websit¢hefPresidential Council for
Civil Society Institutions Development and Humargiks, of which the head
was a member. On 10 February 2016, following ariegtpn by the Ministry
of Justice, the Supreme Court of Tatarstan ord#rectlosure of the AGORA
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and Human Rights Watchlungary: Outstanding Human Rights Conce(Rebruary 2015 briefing
paper, section “Clampdown on Civil Societ}ittp://www.hrw.org/news/2015/02/18/hungary-
outstanding-human-rights-conceyns

For an overview of how the “foreign agents” larenforced in Russia, see the report by the Public
Verdict FoundationCrackdown on civil society in Rusgi@eptember 2016), available at:
http://en.publicverdict.org/articles_images/freedafn association_eng_June_2016_IS. pdf

See Human Rights Watch, “Russia: Government vs. Rigstoups — The Battle Chronicle” (21
February 2017), available dtttps://www.hrw.org/russia-government-against-rigtoups-battle-
chronicle Seealso, Human Rights Watch, “Briefing on ShrinkintyiCSociety in Russia” (24
February 2017), available dtttps://www.hrw.org/news/2017/02/24/briefing-shiiimi-civil-society-
russia

See Ministry of Justice of the Russian Federatiomfdfmation of the register of NGOs performing
the functions of a foreign agent”, available fatp://unro.minjust.ru/NKOForeignAgent.aspx
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Association. On 25 May 2016, the Supreme Court ofda upheld the
judgment3°

287.In an April 2014 judgment, an appellate court oederthe NGO Anti-
Discrimination Centre “Memorial” (ADC Memorial) teegister as a “foreign
agent”, following which it closed instead of beifggcibly registered as such in
the Russian Federation®** ADC Memorial informed ODIHR that one reason
given for the decision was a shadow report to tié Committee Against
Torture, as a demonstration of its political at¢tgs. Since its closure, the NGO
re-registered in Belgium, from where it continuedwork on human rights
issues in the Russian Federation and post-SovestesSince its closure in
2014, ADC Memorial reported that it still facedgstiatization among partners
in the Russian Federation, and could also no loaggage in consultations with
authorities as a foreign-based NGO. As one of éseNGOs working on Roma
rights issues in the Russian Federation, ADC Meahgroted that its absence
had left a civil society protection gap in thatare

288. Due to the disproportionate restrictions and nggatonsequences faced by
NGOs labelled as “foreign agents” in tReissian Federation ODIHR issued
public statements of concern in 2016 on the detigmand confirmation as a
“foreign agent” of the human rights group Interoaal Historical, Educational,
Charitable and Human Rights Society “Memorigf:.

289. ODIHR also observed, as positive developmentin Kyrgyzstan, that the
Kyrgyz Parliament rejected similar draft legislation “foreign agents”, during
the third reading on 12 May 20£6

2.4 Right to participate in public affairs

290. As the right to participate in public affairs isoskly tied to the enjoyment of
freedom of associatioft; the Guidelinesidentify good practices for States to
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Note that the association ordered to be closddsimct from the Agora International Human Rights
Group (Agora International), a network of 50 hunnigghts lawyers in the Russian Federation who
continue to handle prominent human rights cases lisig://www.agora.lega)/ In 2013-2015, Agora
International reportedly provided legal defensddaens of NGOs to protect them from designation as
“foreign agents”, though was only successful iewa tases. The head of Agora International reported
that more than 20 of its cases remain pending befar European Court of Human Rights.

See Amnesty International, “Russian Court Forces Gtesof Prominent Human Rights NGO” (8

April 2014), available athttp://www.amnesty.eu/en/news/press-release/eu/htrights-
defenders/russian-court-forces-closure-of-promiufemhan-rights-ngo-0736/#.WLQyDDykqgEc

See ODIHR joint statement, “ODIHR Director and OSCEa&lr Special Representative Erler express
concern over listing of Russian organization Memlagis a ‘foreign agent™ (7 October 2016, available
at: http://www.osce.org/node/2727p@&nd ODIHR statement, “ODIHR Director Link crizes
classification of Memorial as foreign agent (23 Beber 2016, available at:
http://www.osce.org/odihr/2909%6

See ODIHR statement, “ODIHR Director welcomes rejentbf draft NGO law in Kyrgyz Republic”
(14 May 2016), available abttp://www.osce.org/odihr/240171
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ensure the effective participation of human righe$éenders in public decision-
making. This includes participation through reguland institutionalized

consultations at all points in the process of lakimg and policymaking.

Participation mechanisms and procedures shouldeberdged especially to
include marginalized or vulnerable groups — and &umghts defenders who
protect their rights — in order to ensure their aquarticipation and protection
without discrimination.

291. OSCE participating States elaborated a stron@lipblicies and good practices
to ensure the meaningful participation of NGOs il consultations during
the lawmaking process’

292. In a core commitment, th€zech Republicnoted that its Government Policy
Statement identifies the public participation of @&in decision-making as an
“essential part” of its democratic rule of law. geod practicesFinland and
Switzerland noted the regular involvement of NGOs in considtet with
Ministries and the policymaking work of public adery boardsFinland added
that those include advisory boards on ethnic @hati the rights of persons with
disabilities, Roma affairs, gender equality and homrights. Bulgaria
additionally noted the inclusion of its NHRI in tdeafting of legislation related
to protection from discrimination.

293. Georgiadescribed its strong involvement of NGOs in thaftilng of its Human
Rights Strategy and Action Plan, as well as thei@pation of civil society
representatives in the Prosecutorial Council; ttegeSCoordination Council on
issues of persons with disabilities; the Conswéatsroup to the Inter-Agency
Council on eliminating domestic violence, and otkggnificant forums. Two
NGOs in Georgia confirmed very strong co-operation and particiativith
authorities, while noting that political will wagten still a challenge on socially
controversial issues.

294. As good practices several participating States (e@reece Liechtenstein
Lithuania, Moldova, and Slovakia) noted their provision under law for
consultations with civil society regarding humaghts-related legislation. The
NHRI in Slovakia (the Slovak National Centre for Human Rights) pded the
most detailed example of the institutionalizatioh lkmuman rights NGOs’
participation in public policymaking — through arpenent consultative expert
body of several Committees on human rights-relateds (e.g. ethnicity, race,
gender, age, LGBTI, human rights, development,).etEach of those
Committees includes NGO representatives in its ragt responsibilities to
prepare or consider relevant actions plans and thkilment. Liechtenstein
noted that its Office for Foreign Affairs has contkd an annual human rights
dialogue since 2009, which includes 30 to 40 NG@d& public commissions

314 As per Articles 7 and 8 of the UN Declarationtduman Rights Defenders.
315 Bosnia and Herzegovina, Bulgaria, Czech Republidand, Georgia, Greece, Ireland, Italy,
Liechtenstein, Montenegro, Poland, Sweden, Swanel] Turkey, and Ukraine.
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295.

296.

297.

involved in human rightdreland also reported that its Department of Foreign
Affairs and Trade facilitates meetings of an NGQ@rsing Committee on
Human Rights, and hosts an annual NGO Forum on HuRghts.

Turkey indicated that NGOs are legally allowed to pap@éte in public affairs
on the municipal level, in certain policy areas.

Human rights defenders in some States relayed migpdrts of government
practices to facilitate their participation in pigbhkffairs. One human rights
NGO in Albania observed the existence of a strong parliamentangudtation
process, though said that the notification pergdften short, and civil society
recommendations are often not considered or incated in it. InNAzerbaijan,
Belarus, Hungary and Kazakhstan, human rights defenders consistently
reported weak inclusion of civil society in constilbns on draft laws and
policies, and noted preferential treatment wasrgieepro-government NGOs in
this regard.

In 2016, ODIHR reviewed and provided a legal opinan the draft Law on

Public Consultations oUkraine. Among many positive aspects in line with
international standards and good practices, th&é dew envisaged a wide

scope of documents that would undergo public céasohs, with adequate
transparency, accessibility, and accountability. [lI® also made concrete
recommendations for improvement of the draft Lamgluding to ensure the

inclusivity of public consultation processes.

2.5 Freedom of movement and human rights work withi and across
boundaries

298.

OSCE patrticipating States have committed to respedtensure the right of all
people to leave and re-enter their own countrissyvall as to travel freely
within them, including human rights defendét§States should also aim to
facilitate human rights defenders’ access to degbuterritories, sites of
assemblies, places of detention, and other locatretevant to their human
rights monitoring, reporting and other activitie&Any limitation must strictly

comply with the principles of legality, necessitynda proportionality in

accordance with international human rights starslafdirthermore, they must

316 See ODIHR, Opinion on the draft law of Ukraine “Onlilic Consultations” (1 September 2016),

317
318

available athttp://www.legislationline.org/documents/id/20027
Guidelines(n. 4 above), Explanatory Report, para. 224.

States should also grant foreign human righterd#drs entrance visas to conduct their work, and/or

longer-term international protection in the evérsttthey must flee their country for fear of
persecution on account of their human rights wbrlsuch situations, States must also comply with
their obligation ohon-refoulementinder international law, and not return defendemountries
where they face a real risk of serious human rigitations including torture or other ill-treatnten
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be compatible with other fundamental human rightsms, such as the
prohibition of discriminatiorf*®

299. Several OSCE participating States reported straotegtions of the right to
freedom of movement, without discriminatiéff, as well as limitations in
relation to individuals subject to criminal invegttions, proceedings or the
enforcement of penalties (eRjnland, Turkey3%%).

300. With regard to human rights defenders who are doreiationals, theCzech
Republic noted that it assists defenders in their visa appbns, as well as
temporary relocation when necessaRinland also highlighted its strong
respect for the principle afon-refoulementin relation to at-risk human rights
defenders. As host of the Human Rights Courgwijtzerland underscored that
it seeks to facilitate the freedom of movement wihan rights defenders from
all over the world, and condemns restrictions ogirttravel by some States,
when apparently applied to prevent their partiégrain international human
rights forums.

301. In contrast,Uzbekistan provided an extensive list of grounds for denyitsg
own citizens the right to leave the country (as/thee required to obtain exit
visas), as well as for denying the entry of foreigi?” During the reporting
period, Uzbekistan reported that there were no known cases of hunggutsr
defenders being subjected to bans on travellingaabor within the country.

302. However, one human rights NGO lizbekistan informed ODIHR that the exit
visa system ‘“is selectively applied against humights defenders,” and that
“there are numerous cases when human rights deteadd other civil activists
are denied exit visas, and thus restricted fromfteedom of movement to
foreign countries.According to the NGO, the exit visa system was aednn
2011 to include a newly restrictive sub-provisiamhich is (a) vague and
undefined, (b) absent from other Uzbek laws, (d)subject to appeal, and (d)
applied in practice to prohibit human rights deferst exit from Uzbekistan,
without explaining the reasons whS? The provision appears to lack legal

319
320
321

322

323

Guidelines(n. 4 above), Explanatory Report, para. 225.

Bosnia and Herzegovina, Czech Republic, Finlaitduania, Moldova, Slovakia, and Switzerland.
Since the failed July 2016 coup d’état in TurkepIHR has been informed that some human rights
defenders have been prohibited from traveling abroecluding to participate in human rights-related
events. The specific grounds were not providedDoHR, so it was unclear whether such restrictions
were proportionate and permissible limitations legirt right to freedom of movement. For more on the
general situation of human rights defenders in &yrkeeabove at n. 103.

The grounds for such decisions were provided, eetsgely, from: the Resolution of the Cabinet of
Ministers No. 8 (6 January 1995), “On the Approwedlthe International Travel Procedure for the
Citizens of the Republic of Uzbekistan and Regatatn the Diplomatic Passport of the Republic of
Uzbekistan”; and Resolution of the Cabinet of Miais No. 408 (21 November 1996), “On the
Procedure for the Entry, Exit, Residence and Ttasfskoreign Citizens and Stateless Persons in the
Republic of Uzbekistan”.

The NGO reported to ODIHR: “In 2011, the Statefgtdd amendments to existing laws (Law on Exit
visa) and 2015 (Law on Citizenship). According lte Emendment to the Law on EXxit Visa, the State
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clarity, and is allegedly applied arbitrarily tostect the movement of human
rights defenders on the prohibited ground, underimational law, of political
or other opinion.

303. In August 2015, the UN Human Rights Committee vdiceoncern to
Uzbekistanthat it “still retains the exit visa system and][prevents the travel
of human rights defenders, independent journatistsiembers of the political
opposition abroad by delaying the issuance of\egds”. The Committee called
on Uzbekistan to “abolish the exit visa systeff”.

304. In relation to occupied and contested territori€egorgia, Moldova and
Ukraine presented serious concerns regaradlagure andde factolimitations
upon the freedom of movement of human rights defesidin Moldova, the
government, the NHRI, local and international humaghts NGOs all
confirmed repeated problems faced by human rigétsndlers seeking to enter,
travel freely within, or be released from arbitralgtention in the territory of
Transnistria®?® Georgia expressed concern that human rights defendersrwave
or very limited access to Abkhazia, as well as thatfactoauthorities there
have installed barbwire fences and trenches albagatministrative boundary
line, which further undermine the right of freedanovement. According to
Georgia, as of 1 April 2016de factoauthorities in Abkhazia only facilitate the
movement of foreign nationals (including journaisind representatives of
international organizations) based on a principfe “@ciprocity”, which
reportedly remained unclear but could further lithiee freedom of movement of
human rights defenders and othéfkraine noted its current special restrictions
on freedom of movement for entry to and exit frdme territory of Crimea,
which requires travel documents for Ukrainian @tig and special permits for
foreigners and stateless persons, as establisheeghbiations of the Cabinet of
Ministers of Ukrain€?®
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provided itself with another vague provision to yeisa to its citizens. This provision literallyases:

‘h) if Ministry of Interior or Ministry of ForeignAffairs has information from the competent organs
that a person, being outside of the country, bre@adaws of the country of residence (the list of
violations is determined by competent organs), asd information, showing inexpediency of exit —
up to two years from the day of including to th&.li Furthermore, according to the same law, this
particular provision (h) is prohibited for furthexppeal in court or administrative organs. The
terminology of ‘inexpediency of exit’ is not prowed in any other legal document of Uzbekistan and it
is confidential even to the person rejected exsaviThis law is not only vague, it also contradicts
international obligations of Uzbekistan regardirgeflom of movement. According to this provision of
law, a citizen of Uzbekistan may be rejected framvelling outside of Uzbekistan without even
knowing the reason and unable to appeal this aeci#i should be noticed that exactly this parthef
provision (h) is applied against human rights ddéra in Uzbekistan.”

UN Human Rights Committee, Concluding observationsthe fourth periodic report of Uzbekistan
(17 August 2015), UN Doc. CCPR/C/UZB/CO/4, at p2@.

ODIHR reviewed two letters frorde factoauthorities in Transnistria to the NGO Promo-LEX in
November 2015, which noted that the NGO was baifmosad entering Transistria since its “presence is
undesirable”.

Cabinet of Ministers, Regulation No. 367 (adopded4 June 2015) and Regulation No. 722 (adopted
on 16 September 2015).
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305. In Ukraine, human rights defenders from Crimea have raisedcerms
regarding not only travel bans, expulsions and ic@prosecutions imposed by
the de factoauthorities in Crimea (all of which limit defendefseedom of
movement), but also restrictions on travel to aodnf Crimea under the current
Ukrainian regulationg?’ In particular, Ukrainian NGOs have noted that the
exhaustive list of foreign citizens who can obta@mmission from the Ukrainian
authorities to enter Crimea does not include humghts defenders, and
moreover that the process of requesting speciamiperfor foreigners is
unnecessarily complicated and bureaucrificEor instance, all application
documents must be submitted in the Ukrainian lagguand in person, without
the option to request special permits through appbns online or at consulates
outside of Ukraine.

306. Human rights defenders have also reported unlaafal/or disproportionate
restrictions on their right to freedom of movemémtAzerbaijan, Belarus,
Latvia, Kyrgyzstan, andMongolia.®?° While the right to freedom of movement
is subject to common and legitimate limitations emthe law*® — such as
criminal legal enforcement, border control, etcthese legitimate areas of
limitation have reportedly been some of the mof with disproportionate
abuse.

307. In Azerbaijan, six human rights defenders separately providethildeto
ODIHR on a variety of restrictions on their riglt freedom of movement.
Given the timing of when such restrictions initéiteall of those limitations
appeared to be motivated to obstruct their legittmauman rights-related
activities. The human rights defenders all informr@B®IHR that they were
subjected to either (1) travel bans; or (2) extensearches, questioning and
delays at airports and land borders, upon arriadl departure, when traveling
abroad.

308. Four human rights defenders reported that theyraminely searched and
interrogated by authorities whenever traveling abrofrom Azerbaijan,

327
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329
330

See the ODIHR/HCNM,Report of the Human Rights Assessment Mission one@r(n. 45 above),
e.g., at para. 155.

The NGO Human Rights Information Centre noted that Cabinet of Ministers of Ukraine slightly
changed the rules of entry with Regulation No. {@fopted on 16 September 2015), which has added
“representatives of international human rights miss’ to the list or foreigners eligible for spdcia
permits, but still excludes attorneys (i.e. defelaseyers). As an example of the human impact of the
bureaucratic regulations, the Human Rights InforomatCentre noted that it took a Russian human
rights defender three months to acquire a spebi@edy entry permit from Ukrainian authorities itea
2015. When it expired, his application for a secamry permit was rejected in February 2016.
Ukrainian human rights NGOs have challenged Reguiato. 367 before the courts. Kiev County
Administrative Court and Kiev Administrative Cowt Appeal reportedly rejected the complaint, and
the case was under consideration by the Supremeirdgtrative Court of Ukraine at the time of
reporting.

In relation to the Mongolian cassseabove at n. 214.

Such as in relation to individuals under crimiimalestigation (i.e. to prevent their abscondirafr
justice), as well as in border management, and atieas.
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including two who were pardoned and released freterdtion in March 2016.
In addition to thorough searches of their luggdbe,defenders reported being
asked before and after travel to present all theadit cards and currencies,
which they considered to be intended to prevenntilem bringing additional
funds into Azerbaijan from abroad.

309. One of the human rights defenders fréerbaijan now lives in exile in the
EU, where he has received refugee status. None#jeie April 2016, he
reported being detained by border officers at Baty&irport in Kyiv during
his visit, and being held for 20 days on an INTERP@ternational arrest
warrant for “theft”, based on facts he disputes ahdrges he alleged were
politically motivated. He reported being visited Agerbaijani law enforcement
authorities in detention, who sought to compel hisluntary return” to
Azerbaijan, yet said he refused and was ultimatelgased and allowed to
return home from Ukraine.

310. In November 2016, the UN Human Rights Committeeresged concern over
reports inAzerbaijan that “journalists, opposition politicians, humaights
defenders and lawyers are allegedly subjectedatelrbans in retaliation for
their professional activities”. The Committee mareocalled onAzerbaijan
to:

“ensure that any travel ban is justified underctatil2(3) of the Covenant and lift
those not complying therewith, refrain from impagitravel bans against
journalists, opposition politicians, human righefehders and lawyers arbitrarily
and guarantee full respect for their freedom toddhe country.331

311. In April 2016, ODIHR welcomed the lifting of travekstrictions for some
human rights defenders Azerbaijan.?*

312. In Belarus, in February 2015, the prominent human rights niddée Elena
Tonkacheva, chair of the board of Legal TransforomaCenter (LawTrend),
was expelled and subjected to a three-year entrydmparently due to her work
on human rights in the country. Ms. TonkachevaRuasian national, who had
resided in Belarus for many years and had a daughtth Belarusian
nationality by birth. On 30 October 2014, she watfied by authorities that
her permanent residence permit would be annulledi taat she would be
expelled from Belarus on grounds of “protectiorpablic order”. After several
appeals and international interventions, the Mi@sty Court on 19 February
2015 upheld the original decision, which ordered dagulsion and three-year
ban on entry into Belarus. Reportedly, the expulsand entry-ban were
formally imposed for minor traffic violations, whicgave rise to serious

3! UN Human Rights Committee, Concluding observationshe fourth periodic report of Azerbaijan (2
November 2016), at paras. 30—31 (n. 84 above).

332 See ODIHR statement, “OSCE/ODIHR Director Link welcesilifting of travel ban for Azerbaijani
human rights defenders” (20 April 2016}tp://www.osce.org/odihr/235076
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313.

314.

concerns about the sanctions being disproportiottatiie offences allegedly
committed®3?

In Lithuania, on 25 August 2015, an ethnic-Russian human rigetender

from Latvia was denied entry into Lithuania, aneitred from entry for 5 years.
The human rights defender, Aleksandrs Kuzmins, lsoard member of the
Latvian Human Rights Committee of the InternatioRaderation of Human
Rights Leagues. The NGO defends the human righéshofic-Russian minority
community members in Latvia, including their langeaights, housing rights,
citizenship rights, and protection from discrimioat Mr. Kuzmins and his

Lithuanian lawyer provided detailed accounts arfetiaf documents verifying

his ban from entry into Lithuania. In November aDdcember 2015, they
corresponded with authorities requesting clarifaad on the grounds of his
exclusion, but were told they had to translate eartify his passport in order to
see the order on which his ban was based. Aftartadr exchange of letters to
obtain the decision, as a basis on which to fileadministrative appeal, the
Lithuanian Ministry of Interior informed Mr. Kuzméin September 2016 that
the ban had been canceled. According to the nbigceeceived, the ban had
been lifted at the end of 2015, without his no#fion or responses to the
preceding three letters of his attorney. Basedheninformation reviewed by
ODIHR, the denial of entry and temporary ban frothllania appeared to
constitute disproportionate restrictions on Mr. Kuizs’ right to freedom of

movement>*

On 2 December 2015, the authoritieKgfgyzstan prevented a Human Rights
Watch researcher from entering Kyrgyz territorypagedly claiming she
violated the law on external migration without pobag official written
explanations. The researcher was declared personagrata, and Human
Rights Watch issued a public statement requestiyigy&stan’s authorities to
review the decision and to allow the return of theountry director to
Kyrgyzstan. As a US citizen, the researcher haigla to visa-free entrance to
Kyrgyzstan, and reportedly claimed she had nevaated any migration rules
or visa regime in the county®

333 For additional information on the casegalso: LawTrend, “Expulsion of Elena TonkachevactBa

334

335

and Legal Analysis” (updated 19 October 2016; add at:

http://www.lawtrend.org/expulsion/expulsion-of-eéetonkacheva-facts-and-legal-analysand

Statement of UN Special Rapporteur on the humdnigigjtuation in Belarus, “Elena Tonkacheva’'s
deportation shows ‘pervasive harassment of rigbterdlers in Belarus™ (6 March 2015; available at:

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNaspx?NewsID=15650&

For additional background on the casmealso: Human Rights Watch, “Lithuania: Latvian At
Barred from Visiting” (18 September 2015), avaitahbt:https://www.hrw.org/print/281299

See Human Rights Watch, “Kyrgyzstan: Rights Group Repntative Banned” (3 December 2015),
available athttps://www.hrw.org/news/2015/12/03/kyrgyzstan-iszhiroup-representative-banned
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2.6Right to private life

315.

316.

317.

318.

319.

The right to privacy of human rights defenders italfor their protection of

sources and security of person, as well as theiteption from discriminatory

smear campaigns or other human rights abuses, wiaghalso undermine their
ability to engage in public human rights activities

OSCE participating States have committed to upb@dight to privacy, and to
refrain from any unlawful or arbitrary interferenagth correspondence or with
electronic communications, including in their effoto combat the use of the
Internet for terrorism>>°As with restrictions of other human rights, any
interference with the right to privacy or corresgence must be provided by
law, necessary to achieve a legitimate aim, angdgtmnate to that aim.

Several OSCE participating States informed ODIHR thieir strong
constitutional and legal protections of the rightprivacy>*’ as well as their
application of the European Convention on Humarh®ignd the standards of
European Court case law on the right to privacprasided by the Convention
(Finland, Moldova, Sweder). Additionally, Finland noted it has criminalized
certain intrusive acts, in order to further protpdvacy from interference by

third parties.

Georgia identified one case of potentially unlawful ineménce with the right
to privacy of a human rights defender, which wadaunnvestigation at the time
of reporting. In April 2016, Georgia reported tlgburnalist had complained of
the violation of the secrecy of her private cormeggence by telephone, and that
the Thilisi Prosecutor’s Office launched an invgation into the complairit®

Showcasing its strong application of Strasbourgsjpuudence, Moldova
detailed five cases brought during the reportingogeby the human rights
NGO “Gender-doc” and/or other human rights defesderhich pertained to the
protection of the right to privacy of LGBTI humamgits defenders. For
instance, in June 2014, the Supreme Court invallahe decision of a
municipal council to declare the municipality “anzoof supporting of the
Orthodox Church from Moldova and of inadmissibiliof the aggressive
propaganda of non-traditional sexual orientatiorvemeents”. In a separate July
2014 decision, the Supreme Court found a conseesatioup’s publication on
its website of a “blacklist” of people affirmingehrights of sexual minorities in
the Republic of Moldova, interfering with the proya rights of the
complainants, including Gender-doc and six othendmu rights defenders.

336

337
338

Seee.g., Final Document of the Twelfth Meeting of t©@SCE Ministerial Council (Sofia, 7 December
2004), available atttp://www.osce.org/mc/4181(Fofia Document 2004); and the Final Document of
the Fourteenth Meeting of the OSCE Ministerial Cau(Brussels, 4 and 5 December 2006), available
at: http://www.osce.org/mc/2506russels Document 2006).

Finland, Georgia, Lithuania, Moldova, Slovakisyeglen, Turkey, Uzbekistan.
The complaint was reportedly lodged under Artid®9 (“Violation of the secrecy of private
correspondence, telephone conversation or othemeorication”) of the Criminal Code of Georgia.
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320.In seven OSCE participating Statds, human rights defenders reported
violations of the right to privacy. The allegedlyxcessive interference
comprised surveillance and wiretapping of humahtsglefenders in all seven
States, including electronic surveillance in astdaur (Tajikistan, the United
Kingdom, theUnited States andUzbekistan).

321. In the United Kingdom, the NHRI raised concerns over the government’s
admission to the UN Human Rights Committee thath#d conducted
surveillance on Amnesty International, including byercepting its email
correspondence. The NHRI also criticized the gowemnt's lack of
transparency about the scope of its surveillancd, specifically “whether this
surveillance [of Amnesty International] means imntacts — human rights
defenders around the world — are at risk.” In adgpractice, the NHRI noted
that the draft Investigatory Powers Bill addressesy key concerns raised by
the Human Rights Committee in its concluding obagowns, including: the
allowance of mass surveillance under a generalangrthe lack of safeguards
for obtaining and sharing communications with fgreagencies; and the wide
powers available for retention and access to congations data, and lack of
adequate safeguards, for example restricting sacésa to investigation of the
most serious crime$?

322. An NGO inHungary identified a recent European Court case, whicmdothe
State security services had been wiretapping hungdms defenders without
judicial authorization $zabo and Vissy v. Hunganand observed that public
statements by the Minister of Interior suggestedhspractices could be on-
going. In Kazakhstan, an NGO reported being subjected to infiltration,
wiretapping, as well as surveillance when particrgain human rights-related
events abroad. An NGO in thussian Federationalso reported wiretapping
of the mobile phones of its staff members, and dgpsubjected to surveillance
prior to conducting peaceful assemblies. Tlajikistan, an NGO noted the
widespread hacking of emails and social media adsoof journalists and civil
society activists, as well as the wiretapping @iitiphone calls. IfUzbekistan
a human rights NGO also reported such commonplaceidance of its email
and other communications that it indicated it wasaie to share confidential
information about specific cases, out of fear feprisal against individuals
identified.

323.In the United States the ACLU provided detailed allegations of law
enforcement surveillance at the federal, state, madl levels, especially
targeting activists of the “#BlackLivesMatter” (BLUMnovement. Based on the

339 Hungary, Kazakhstan, Russian Federation, Tajikist/nited Kingdom, United States, and
Uzbekistan.

30 gSeee.g., Amnesty International statement, “UN céilsurgent reforms of UK surveillance laws” (23
July 2015), available afittps://www.amnesty.org.uk/press-release/un-caligut-reform-uk-
surveillance-laws
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324.

cases identified, the ACLU determined that humghts defenders involved in
online or in-person protests calling for police @aatability were being put
under surveillance in it at least a dozen citiethaUnited State¥! The ACLU
also observed that individual protest leaders, &®yand journalist human
rights defenders appeared to have been specifitaifyeted for surveillance in
theUnited States

In November 2015, ODIHR also reported on violatioofs attorney-client
privilege for detainees at thénited Statesdetention facilities in Guantanamo
Bay, Cuba. Those excessive restrictions on thet righprivacy**? included
“limitations placed on lawyers’ ability to meet fpgently with their clients or
violations of defendants’ right to privately andhéidentially communicate with
their counsel

2.7 Right to access and communicate with internatial bodies

325.

326.

327.

328.

At the heart of human rights defenders’ activitisgheir access to effective
remedies, and protection from reprisals for seekiogpuntability in relation to
human rights violations.

As part of their obligation to guarantee the righteffective remedies, OSCE
participating States must respect and ensure huigiats defenders’ unhindered
access to and communication with international &dincluding to bodies
considering allegations of human rights abusesby$tate. States must protect
human rights defenders, their families and assesitom any form of reprisals
for co-operating, having co-operated or seekingat@mperate with international
institutions. All allegations of such reprisals -hether committed by public
officials or other actors — must be promptly, thaybly and independently
investigated, with a view to ensuring accountapiiir such acts.

As elaborated above, respect for human rights defshrights to expression,
privacy, freedom of movement and other rights drengéegral to their full
enjoyment of their right to access and communiaatie international bodies.

Some OSCE participating Statescréece Slovakia, Switzerland and
Uzbekistan) reported that they facilitate human rights defgstaccess to and
communication with international bodie$sreece noted that it regularly
involves human rights NGOs in the Universal PegoReview process. The
NHRI of Slovakia also indicated that it co-operates regularly, avithout
restriction, with a range of international bodies;luding: UN Treaty Bodies,

31 See George Joseph, “Undercover Police Have Regu@plgd on Black Lives Matter Activist in New
York,” The Intercep{24 July 2015), available dittps://theintercept.com/2015/07/24/documents-
show-department-homeland-security-monitoring-blieés-matter-since-fergusan/

342 Guidelines(n. 4 above), Explanatory Report, para. 256.
343 See ODIHR reportHuman Rights Situation of Detainees at Guantan@tavember 2015), available
at: http://www.osce.org/odihr/198721
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OHCHR, the Council of Europe (including ECRI ance tlOffice of the
Commissioner for Human Rights), as well as varioegional networks (e.qg.
Equinet, ENNHRI) and institutions (e.g. FRA, Eurape Commission).
Switzerland also reported its regular efforts to facilitatee thravel and
participation of human rights defenders beforeliNahuman rights machinery
situated in GenevadJzbekistanreported that its Foreign Ministry helps to co-
ordinate meetings of the representatives of intenal organizations with
Uzbek human rights defenders.

329. ODIHR has observed cases of reprisals and restrictigamst human rights
defenders (and in some cases their families), apgigirin retaliation for their
active participation in theOSCE Human Dimension Implementation
Meeting (HDIM). The HDIM is the flagship OSCE human dim&ms event,
which ODIHR organizes annually in Warsaw. During treporting period,
ODIHR received information on such instances ofisgts and other forms of
retaliation against human rights defendersAirerbaijan, Kyrgyzstan and
Tajikistan.

330. Following her participation in the September 201@1M, Azeri human rights
defender Khadija Ismailova faced criminal charggsoru her return to
Azerbaijan, apparently in retaliation for her statements e HDIM. In
October 2014, ODIHR transmitted a letter of concrrauthorities about her
situation, though they denied any connection betweser statements and her
prosecution. ODIHR also raised the allegedly rataty and politically
motivated prosecution of Ms. Ismailova in a 30 @eto2014 report to the
OSCE Permanent Council, and in a public stateffiéon that intervention
released the following day. The Government of Aagsm respondedf®
critically to the interventions, denying any cont@c between the criminal
charges faced by Ismailova and her journalistiaviiels or human rights-
related statements at the HDIM. TRESCE Representative on Freedom of
the Media also publically condemné¥ the later arrest of Ms. Ismailova. Ms.
Ismailova was released in May 2016, but remaindgesti to a travel ban in
Azerbaijan at time of reporting’

344
345

346

347

See ODIHR statement, available &tttp://www.osce.org/odihr/126225

See Azerbaijan statement, available latttp://www.azembassy.at/files/osce/Statement byrdaigan in
response to ODIHR director on HDIM (PC 30 Octob@t4®).pdf

See RFoM statement, “Arrest of journalist latest cagerackdown of free media in Azerbaijan, says
OSCE Representative” (5 December 2014), availabletta://www.osce.org/fom/130076

See ODIHR/RFoM joint statement, “OSCE media freed@presentative, human rights chief
welcome release of Khadija Ismayilova” (25 May 2))Evailable at:
http://www.osce.org/fom/242746eealso, RFoM report, “Regular Report to the Perma@suncil

for the period from 11 March 2016 to 1 December@@December 2016), available at:
http://www.osce.org/fom/285506
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3.

331. In an October 2016 closing reptfton the 2016 HDIM, the Director of ODIHR
raised before the OSCE Permanent Council sevesalscaf alleged retaliation
against human rights defenders frdfyrgyzstan and Tajikistan. ODIHR
interviewed one of the Tajik human rights defendsh® reportedly received
threats related to their HDIM attendance, includingir participation in a side
event on 21 September 2016, entitled “TajikistaHsman Rights Crisis”.
Following that event, participants’ family membearsd homes were reportedly
attacked on 22 and 23 September. Those claims aks@ reported by
international human rights NGOs, which verified tineubling details of the
incidents®*®

332. Additionally, despite their clear mandates to manthe human rights situation
in Crimea, the institutions and independent experts of @&CE, the United
Nations and theCouncil of Europe have all had their access to the Crimean
peninsula either fully or partially restricted senits annexation by the Russian
Federation in 201%° This has directly impeded the ability of ODIHR asttier
international bodies to communicate freely with lamnrights defenders in
Crimea, including about their protection concerns.

Framework for Implementation of the Guidelines

3.1National implementation

333. The preceding sections of this report clearly @gpthat protection concerns
and needs of human rights defenders differ fronteSta State. While there are
firm international standards, which are collatedl alaborated upon in the
Guidelines OSCE participating States each face unique cigde that the
human rights protection framework empowers theldidress as appropriate.

334. With that in mind, th&uidelinesencourage States to carry out — in consultation
with civil society — a baseline review of laws aprhctices affecting human
rights defenders, and to repeal or amend any lamg r@gulations that
disproportionately impede or hinder their wotk The Guidelines also

348

349

350

351

See ODIHR, “Report to the OSCE Permanent Council i)l@R Director Michael Georg Link on the
20th Human Dimension Implementation Meeting” (Viant3 October 2016), available at:
www.osce.org/odihr/281896

See HRW statement, “Tajikistan: Violent Retaliatiomy&inst Activists — OSCE, Governments Should
Protest Collective Punishment, Worsening Crackdo(@8’September 2016), available at:
https://www.hrw.org/news/2016/09/28/tajikistan-\wnt-retaliation-against-activistand HRW
statement, “Tajikistan: Abuse of Dissidents’ Fassli- US, EU Should Consider Sanctions” (20
December 2016), available attps://www.hrw.org/news/2016/12/20/tajikistan-aulissidents-
families

ODIHR/HCNM, Report of the Human Rights Assessment Mission one@rn. 45 above), at paras.
145 and 177.

As a resource for States aiming to adopt neweptans for human rights defendesgethe Model
Law for the Recognition and Protection of Human H&gDefenders (n. 15 above), which provides
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335.

336.

337.

encourage participating States to strengthen tleeafoindependent NHRIs and
their mandates, in accordance with the Paris Riliesi and consider granting
them functional immunity and the competence toiwecandividual complaints
if they have not yet done so.

In their correspondence with ODIHR, NHRIs and humghts defenders have
frequently indicated a heightened need for spemiafections of human rights
defenders — including their legal recognition apratected group — in those
States where they are the most at risk. This tr@isd reflects the broader
pattern of human rights defenders reportedly bemgst at risk in OSCE
participating States with the weakest rule-of-lawtections. In contrast, NHRIs
in States with very strong rule-of-law protectiandicated that they received
few complaints, and no special measures were ragessprotect defenders.

Human rights defenders iHungary and inKazakhstan indicated strong and
fruitful co-operation with their NHRIs. IrHungary, the Ombudsperson’s
Office reportedly expressed interest in supportthg non-discrimination-
oriented litigation of civil society, which reprege a good practice in co-
ordination of roles on common goals.Hazakhstan, a human rights NGO also
indicated productive co-operation with the Comnauasbn Human Rights under
the President of the Republic of Kazakhstan, sjpatiy in the holding of a
consultative conference to discuss current issek¢ed to the implementation
of a national protection mechanism for human rigbefenders. Partners
included Protection International and the Intevai Service for Human
Rights. While protection challenges remain, thigtanitiative represented a
step in the right direction.

In Mongolia, a prominent human rights defender identified egent need for
official recognition of human rights defenders asls and supported a public
call for the same by the National Human Rights Cassion of Mongolia
(NHRCM), which noted in a recent report the needftother clarification in
this regard: “there is not an independent law tigulates rights and duties of
human rights defenders and regulates their a@sitiand a concept and
terminology of ‘human rights defender’ are not sfied in any existing
laws.”>2 Officially recognizing and protecting the right$ @l individuals to
defend human rights could help raise awareneskeofdle of civil society and
NGOs, and improve their co-operation with law eocémnent agencies and other
State institutions to foster an enabling legal Brwinent based on recognition
and protection of human rights defend&rs.

352

353

draft language for a wide range of measures tograze and protect human rights defenders and their
activities.

National Human Rights Commission of Mongoligth Annual Status Report on Human Rights in
Mongolia,z at chapter 2 (“Rights of Human Rights Defendersgvailable at: http://mn-
nhrc.org/eng/main2/188/

Such an official recognition could be aligned witte language of the UN Declaration on Human
Rights Defenders (n. 1 above).
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338. As a good practiceMoldova noted that its Ministry of Internal Affairs co-
operated based on bilateral memoranda of understangith NGOs that
protect and promote human rights, including: Sdfosindation in Moldova;
Promo-Lex, Women’'s Law Center; La Strada; NORLAMidaothers. The
Moldovan NHRI also indicated that it maintains @as-operation with human
rights defenders.

339. The NHRI in Bulgaria described a growing portfolio of delicate actie#j
including receipt and consideration of individuabmplaints (on anti-
discrimination, fundamental rights and freedomg] ather topics), as well as
the performance of NPM functions since 2012. Ihtligf those responsibilities,
the NHRI stressed its need for the government tipacheasures to afford it
functional immunity and adequate funding.

340. Potentially imperilling such immuni% the Governmbeof Poland noted its
adoption in March 2016 of amendmentgo the legal basis of its NHRI, which
the Government informed ODIHR were “aimed at clani§ rules of immunity
enjoyed by the Commissioner for Human Rights in thatext of criminal
proceedings against him.” Following a request by @mbudsman himself,
ODIHR issued an opinion on the draft amendment&ahruary 2016. In its
opinion, ODIHR noted:

“the existing Polish legal framework fails to prdei sufficient safeguards to
protect the [Ombudsman] and his or her staff frawil,cadministrative and
criminal liability for words spoken or written, deions made, or acts performed
in good faith in their official capacities (‘funotial immunity’). Moreover, the
Draft Law does not indicate with sufficient claritye modalities and criteria to
be taken into account by the Sejm (or its competerhority) to ensure the
fairness, transparency and impartiality of the pohae for lifting the

[Ombudsman’s] immunity in the context of criminzlalbpeedings"o’.55

341. Lithuania informed ODIHR that the Seimas (Parliament) iss@ediecree
encouraging the Seimas Ombudsmen’s Office (SOObdoome a national
human rights institution in the Republic of LithuanToward that end, the SOO
has set a strategic goal to become a NHRI, aneétdasinsultative forums with
parliamentarians, government officials, and membxrshe civil society, in
order to discuss the modalities of such a transitio 2014, the SOO also began
fulfilling a new function as NPM, which was assignéo it following
ratification of the Optional Protocol to the Contien against Torture
(OPCAT) by the Seimas, thus strengthening the abtbe Seimas Ombudsmen
within the society. On 30 December 2015, the Sei@asudsmen’s Office,
with a view to being accredited as a NHRI, filed astreditation application

34 Act of 18 March 2016 amending the Act on the Cossiginer for Human Rights (Dz. U. z 2016 r.
poz. 677).

%% ODIHR, Final Opinion on the Draft Act Amending the Actthe Commissioner for Human Rights of
Poland (16 February 2016), Opinion-Nr. NHRI-POL/282/2(0/06C], at paras. 9 and 37; available in
English and Polish ahttp://www.legislationline.org/countries/country/10
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with the International Coordinating Committee of tidaal Institutions in
Geneva.

342. In order to broaden their institutional framework human rights protection,
the governments oftaly, Liechtenstein Sweden and Switzerland also
expressed their intentions and on-going efforte$tablish NHRIs.Sweden
reported that its government expressed its intentwodeliver a human rights
strategy to parliament, including a proposal talessh an independent NHRI to
promote and protect human rights in accordance with Paris Principles.
Liechtenstein also reported that its government is planning staldish an
independent NHRI in according to the Paris Priregpwhich has been mostly
welcomed by stakeholders during an open consutiggiocess. The NHRI will
provide advice to authorities and the public on Aomights issues; support
victims of human rights violations; and report dre tnational human rights
situation. At the time of reporting, the Parliamdvatd debated the draft law
establishing an NHRI, as well as an explanatornontepand finished a first
reading on 10 June 201Raly noted that various proposals of draft legislation
are still pending before the Parliament in relattonthe establishment of a
NHRI.

343. In Switzerland, the Federal Council (Swiss executive authorighead on 22
June 2016 that it will create a NHRI, and taske& tBwiss Federal
Administration to prepare a draft Law to do so, ethiwill be shared for
consultation with relevant stakeholders and suledhitfor parliamentary
approval in the second half of 2017. The future NM# have a robust human
rights mandate, and enjoy both full funding andrapenal independence. In
February 2016 Switzerland also adopted a new human rights strategy for
2016—-20197° and reported that human rights defenders andsmicilety will be
closely involved in the implementation of the stgt, with a view toward the
creation of a safe and supportive environmentHeirtwork.

3.2 Protection of human rights defenders in other GCE participating States
and beyond the OSCE region

344. Several of the human rights defenders interviewedooresponded with in the
research for this report were living in exile in G participating States that
had given them safe haven from political perseoutiotheir home countries
(Azerbaijan, theRussian Federation Tajikistan andUzbekistan).

345. In order to streamline the protection of human tsgthefenders in their foreign
policy, theGuidelinesencourage OSCE patrticipating States to considénge
up mechanisms and drawing up national guidelinesuigport human rights

36 See Swiss Federal Department of Foreign Affairs, HunRaghts Strategy 2016—2019; press release
and strategy available abttps://www.admin.ch/gov/en/start/documentation/ragdleases.msg-id-
60799.html
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346.

347.

348.

349.

defenders other OSCE participating States, asagetiutside the OSCE region.
Such national guidelines should include rapid reaspamechanisms for human
rights defenders at imminent risk in other OSCEtip@ating States and
beyond, which can be implemented through diplomatigsions. Participating
States should also raise any threats, attackdrasbarrests and other serious
human rights violations against human rights defemdwith the States
concerned through other appropriate means — fompbka in high-level
bilateral or multilateral meetings, or at interoagl forums.

As the 57 OSCE participating States include alERBmember States, the EU
Guidelines on Human Rights Defend@fsemain highly relevant to defenders
at risk in the 29 OSCE patrticipating States outsidihe EU. The EU guidelines
provide policy standards for EU member States @ir thxternal actions to assist
at-risk defenders outside the EU. In cases of digfienat risk within the EU, the
ProtectDefenders.eu initiative is also able to rrefeem to its worldwide
organizational partners, in case they are better @bassist such human rights
defenders through alternative emergency fundingcesu

Building upon the strong foundations of the ODIHRuidelines on the

Protection of Human Rights Defendersd the EUSuidelines on Human Rights
Defendersseveral OSCE participating States within andidatsf the EU have

further developed national guidelines for their odiplomatic missions, in

order to deepen their commitment and procedureshioprotection of human
rights defenders.

In early December 2016Canada published online its newsuidelines on
Supporting Human Rights Defenderghich are publicly available in English
and Frencl>® Canada reported that its guidelines are inspiredrd in line
with similar efforts made by a number of other OS@#tticipating States, as
well as ODIHR. The good practices included in Carmdjuidelines are
intended to direct its diplomatic efforts in suppof human rights defenders in
the OSCE region and beyond.

Since 2010, theCzech Republic reported it has been providing financial
support for the temporary relocations of humantsgtefenders from abroad to
the Czech Republic, in the scope of the “Transifsomotion Program” of the
Czech Ministry of Foreign Affairs. On average, t@eech Republic reported
granting financial support through this Programii@ or three human rights
defenders per year, while others are assisted g lgven priority in visa

357

358

SeeEU Guidelines on Human Rights Defendeasgailable at:
http://eeas.europa.eu/human_rights/defenders/irsaelktm

See Canada’sGuidelines on Supporting Human Rights DefendPexcember 2016), available in
English fttp://international.gc.ca/world-monde/world_isseegeux-
mondiaux/rights_defendersdefenseurs_droits.aspy2&am) and French

(http://international.gc.ca/world-monde/world iss@egeux-

mondiaux/rights_defendersdefenseurs_droits.aspy2fean).
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applications. The Ministry noted that the relocasioare implemented (and
mostly co-financed) by Czech NGOs, whose role ugiat.

350. The Czech Republichas also identified as a thematic priority its g for
civil society and human rights defenders in the dbzlinistry of Foreign
Affairs “Human Rights and Transition Promotion RgliConcept” (updated in
September 2015). In good practice the Concept envisages special attention
will be paid towomen human rights defenders, and the specific forms of
persecution they may face.

351. Denmark reported that it has adopted a national Policgupport a safe and
enabling environment for human rights defendereadbrin order to promote
both human rights and sustainable development mcaauntable, inclusive and
transparent manner, that supports poor and maizgadagjroups. By placing an
emphasis on marginalized grouf@enmark noted that it aims to support
women and youth, among others, to play significateés as drivers of social
change to combat discrimination on prohibited gosurof: gender; age;
disability; ethnicity; sexual orientation; and gain, among others. Danish civil
society organizations also reportedly play an irtgdr role in Danish
development co-operation.

352. Finland reported that it actively utilizes the ODIHRuidelines on the
Protection of Human Rights Defendels 2014, its Ministry for Foreign Affairs
(MFA) also adopted its Public Guidelines on “Préiteg and Supporting
Human Rights Defenders® The MFA Public Guidelines complement the EU
Guidelines on Human Right Defendeesxd encourage Ministry and Embassy
staff members to actively support and co-operata tvuman rights defenders.
The Public Guidelines include practical examples coroperation and are
meant to be a concrete tool for the Ministry andbBssies. The activities
outlined include,inter alia, meetings, seminars and other events with human
rights defenders, as well as raising the situatwinsdividual defenders with
governments, both through public and silent diployman 2014—2016kinland
reported that it raised instances of threats, ledtaarbitrary arrests and other
serious human rights violations against human siglefenders in other State/s,
both bilaterally and as a part of aligned EU ingmtions on the situation of
human rights defenders with governments.

353. France reported that its Ministry of Foreign Affairs rextly adopted national
guidelines for protection of human rights defendersich are formatted as an
informational pamphlet.

354. Germany identified several good practices including: hlghel interventions
in urgent cases; regular implementation of the Hlb@lines; granting financial

%9 See MFA of Finland, “Public Guidelines of the Foreiyfinistry of Finland on the implementation of
the European Union Guidelines on Human Rights Didfest (27 November 2014), available at:
http://formin.finland.fi/public/default.aspx?contetr323946
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support, refugee status and/or residence permitatduask defenders; and
awareness-raising initiatives, such as regionalerences; among others.

355. In January 2015reland adopted its foreign policy statement, “Global msla
Ireland’s Foreign Policy for a Changing World”. the statement, Ireland
establishes as a priority area of multilateral gegaent that it will “continue to
protect and promote human rights through multidtéora and to support the
work of Human Rights Defenders.” To operationalize statement, Ireland’s
embassies and diplomatic missions can offer sugpdrtiman rights defenders,
on a case-by-case basiseland also provides pre-posting training on human
rights issues to diplomats going abroad, includarg means of supporting
human rights defenderseland has also established an informal visa scheme to
facilitate the issuing of short-stay visas to hunnigits defenders, in order to
assist those defenders who wish to spend a shaetdutside of their country,
but wish to return and continue their activitieseafards.

356. In Italy, the Foreign Affairs Committee of the House of Rsentatives in
February 2017 adopted a resolution on the protectiduman rights defenders,
which reportedly incorporated proposals by a neltwalr Italian human rights
organizations®°

357. In Lithuania, an inter-institutional co-operation mechanism hheen
implemented since 2011, which ensures the protediigersonal and financial
information of human rights defenders and activiseeking asylum in
Lithuania.

358. In Spain, the Office for Human Rights of the Foreign Mimstuns a funding
scheme that grants funds to NGOs promoting ance@tiog human rights, and
particularly NGOs working with human rights defersleSince 1995, the
Human Rights Office has also run a temporary-rélonascheme for at-risk
human rights defenders, including their familidsneéeded. Other temporary-
relocation schemes have been set up by Spanisineg¢diodies and NGOs with
which the Human Rights Office collaborates on vgsiance. To date, around
250 at-risk human rights defenders and their fawmilhave been granted
temporary relocation through the different SpasishemesSpain reported that
it has not received any petitions to support &-defenders from within the
OSCE region.

359. In December 201FBwitzerland adopted th&wiss Guidelines on the Protection
of Human Rights Defendera compilation of best practices that enables Swis
diplomatic missions abroad to adopt a unified appihoin their actions

360 5ee Resolution No. 7-01051, “On the protection of lummights defenders” (1 February 2017),
available athttp://www.unponteper.it/wp-content/uploads/2017Rigoluzione-n7_01051 Tidei -
Sulla-tutela-dei-difensori-dei-diritti-umani.pdbee also, statement of Amnesty Internationay,tal
“The House approved the resolution on Human Rifefenders” (1 February 2017), available at:
https://www.amnesty.it/approvata-alla-camera-laltigione-sui-difensori-dei-diritti-umani/
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360.

regarding human rights defenders. Diplomatic repredives are instructed on
the dangers and specific situations that humantsigtefenders face (i.e.
vulnerability, exposure, etc.pwitzerland also reported that it intervenes with
governments that hinder or threaten human righfisnders on account of their
work, at both the bilateral and multilateral leveds well as by supporting
projects that aim to protect defenders.

In the United States the US Department of State has also issued gouédebn

“US Support of Human Rights Defenders”, which itsndisseminating to US
embassies with a view to their publication on erspasebsites in various
languages® Additionally, the Center for Human Rights of tAenerican Bar

Association informed the Organization of Americatat&s (OAS) that the
Manual for Federal Prosecutors of the US Departn@nfustice provides
guidance to judicial operators to prevent the prosen of human rights
defenders for their legitimate activities protectedier Constitutional rights.

3.3 International co-operation and human rights mehanisms

361.

362.

363.

On 9 December 2016, on the eve of international &umights Day and the
opening of the OSCE Ministerial Council Summit iarkhburg, ODIHR recalled

that it is the responsibility of OSCE participatiSgates to protect the human
rights of all in their jurisdiction — including tse of human rights defenders,
who are often a lightning rod for abuses in turhtientexts®?

As a regional arrangement under Chapter VIII of thé Charter, the OSCE
offers a valuable forum to strengthen dialogue laist human security in the
OSCE region, including through the protection ofrtam rights. States should
utilize the institutions and human rights mechasisof the OSCE, United
Nations, Council of Europe and the OrganizationAaierican States, among
other systems, and co-operate with them in gooaith f& respond swiftly to

urgent and emerging human rights situations.

As theGuidelineselaborate, States should utilize these venuedrastitlutions
for the protection of human rights defenders, ideig by leveraging relevant
international mechanisms to engage in peer revietha international level,
with a view to identifying protection gaps, shortdags in national law and
practices, as well as possible improvements. Stakesild draw on good
practices from each other in that respect, and ttepe with deficiencies to
correct course and strengthen the protection ofamunghts defenders.

31 Seereport of the OAS Inter-American Commission farriin RightsCriminalization of the Work of
Human Rights Defende(81 December 2015), at para. 268; available at:
http://www.oas.org/en/iachr/reports/pdfs/Crimination2016.pdf

%2 See ODIHR statement, “Protection of human rights deffers is vital to realize OSCE human rights
commitments, says OSCE/ODIHR Director Link” (9 Dexteer 2016), available at:
http://www.osce.org/node/287861
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364. Within the OSCE systengwitzerland noted that, during its tenure as 2@14

365.

366.

367.

368.

OSCE Chairperson-in-Office, it hosted the launch of th&uidelinesin

Berne3®® and partnered with ODIHR in the raising of urgeases of individual
at-risk human rights defenderSwitzerland co-operated with the Civic
Solidarity Platform to strengthen the inclusiorcofil society in the work of the
OSCE, and in that regard supported the organizatiofour regional civil
society workshops across the OSCE region, with Iyingpecial thematic

focuses.

Several OSCE participating Stat¥soted their active involvement in raising
the situations of human rights defenders beforeontyt OSCE decision-making
bodies, but also thgN General AssemblyandUN Human Rights Council,
including through the UPR procé&sand resolutior&® on the protection of
human rights defenders.

The Czech Republic Germany, Ireland and Switzerland noted that they
regularly raise concrete cases of human rightsatimis against human rights
defenders in théluman Rights Council, through national statemetSunder
item 4 (human rights situations that require ther@d’s attention) and item 10
(technical assistance and capacity building). Addélly, Ireland reported its
raising of the situation of human rights defenderghe Third Committee
(legal) of theUN General Assembly

Several participating Statesdrgland, Spain, Sweder) also reported their
frequent raising of human rights defenders’ pradectneeds through the
European Union For instanceSpain noted that its Ministry of Foreign Affairs
is a member of the EU Temporary Relocation Platfarnder which it has used
multilateral mechanisms to express its concernsutalsoncerning cases of
human rights defenders in the OSCE ar8eden indicated it actively
participates in the EU co-ordination before humiaihts dialogues, as well as
when the EU raises instances of threats, attaclesta and other serious human
rights violations against human rights defenderntat®&ally they refer to the
cases that the EU has expressed concern for, anetistes specific names are
mentioned in these bilateral talks.

As an OSCE participating State with several couwtifices of international
organizations in its territoryMontenegro reported finding those very useful to

363
364
365
366

367

See “Berne Conclusions” (June 2014), at n. 5 above.

Georgia, Germany Ireland, Sweden, Switzerland.

For example, Ireland contributed to recommendatio Kyrgyzstan under its most recent UPR.

For instance, the Resolution, “Human Rights Dééga in the context of the Declaration on the Right
and Responsibility of Individuals, Groups and OigyahSociety to Promote and Protect Universally
Recognized Human Rights and Fundamental Freedand’Resolution No. 31/32 “Protecting human
rights defenders, whether individuals, groups gaas of society, addressing economic, social and
cultural rights”, adopted by the Human Rights Cauaic 24 March 2016.

For example, Ireland raised the situations of &mghts defenders in Azerbaijan and three coemtri
outside of the OSCE region.
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facilitate co-operation on the protection of huméaghts defenders, including
with the OSCE, the European Commission the Council of Europe and
others.
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4. Annexes

4.1 Statistics on submissions of questionnaires

States Governments Human Rights NHRIs OSCE I_:|eld
Defenders Operations

Albania No 3 No Yes
Andorra No 0 N/A N/A
Armenia No 3 Yes Yes
Austria No 0 Yes N/A
Azerbaijan No 6 No N/A
Belarus No 4 No N/A
Belgium No 1 Yes N/A
Bosnia and Herzegoving Yes 1 No No
Bulgaria Yes 0 Yes N/A
Canada Yes 1 No N/A
Croatia No 0 No N/A
Cyprus No 0 No N/A
Czech Republic Yes 0 No N/A
Denmark Yes 0 No N/A
Estonia No 0 N/A N/A
Finland Yes 0 No N/A
France Yes 0 No N/A
former Yugoslav
Republic ogf Macedonia Yes 1 No Yes
Georgia Yes 2 No N/A
Germany Yes 0 No N/A
Greece Yes 0 No N/A
Holy See Yes 0 N/A N/A
Hungary No 1 No N/A
Iceland No 0 N/A N/A
Ireland Yes 0 No N/A
Italy Yes 1 N/A N/A
Kazakhstan No 7 No Yes
Kosovo'®® N/A 3 No Yes
Kyrgyzstan No 1 No Yes
Latvia Yes 1 No N/A
Liechtenstein Yes 0 N/A N/A
Lithuania Yes 0 No N/A
Luxembourg No 0 Yes N/A
Malta No 0 N/A N/A
Moldova Yes 1 Yes No
Monaco No 0 N/A N/A
Mongolia No 2 No N/A
Montenegro Yes 2 Yes Yes
Netherlands No 0 No N/A
Norway No 0 No N/A
Poland Yes 3 No N/A
Portugal No 1 No N/A
Romania Yes 0 No N/A

38 Note: Kosovo is not a participating State of @®CE.SeeUN Security Council resolution 1244 (10
June 1999), and the International Court of Justieelvisory Opinion of 22 July 2010 (n. 6 above).
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Russian Federation

No 5 No N/A
San Marino No 0 N/A N/A
Serbia Yes 4 Yes No
Slovakia Yes 0 Yes N/A
Slovenia No 1 No N/A
Spain Yes 0 No N/A
Sweden Yes 0 No N/A
Switzerland Yes 0 No N/A
Tajikistan No 3 No No
Turkey Yes 0 Yes N/A
Turkmenistan No 0 N/A Yes
Ukraine Yes 7 No Yes (2)
United Kingdom No 0 Yes N/A
United States No 2 N/A N/A
Uzbekistan Yes 5 Yes No
TOTAL 29 72 12 11

Charts on submissions of questionnaires by humanghts defenders

Language of questionnaire submissions

70
60
50
40
30
20
10

0

M English

M Russian

Gender of questionnaire respondent

369
S

60

40

20

M Male

M Female

39 The gender figures are based on who submittetkponses, in some cases on behalf of NGOs.
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4.2 Statistics on interviews with human rights defeders

Nationality of interviewees

ODIHR conducted in-person interviews with 48 hunmigts defenders (including 22 women)
from 20 participating States and Kosa%(l). The interviewees were from the following OSCE
participating States: Albania (2); Armenia (4); Mzajan (6); Belarus (2); Belgium (1); Bosnia
and Herzegovina (1); Croatia (1); Denmark (1); @eor(3); Kyrgyzstan (3); Latvia (1);
Lithuania (1); Montenegro (5); Poland (4); Russkederation (3); Serbia (2); Slovakia (1);
Tajikistan (3); Turkey (1); and Ukraine (2).

Gender of interviewees

45

40

35
30

25 - M Men

20 - E Women
15

10 -

370 SeeUN Security Council resolution 1244 (10 June 1999)d the International Court of Justice’s
Advisory Opinion of 22 July 2010 (n. 6 above).
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4.3 Questionnaires sent to OSCE participating States, MRIs, human rights
defenders, OSCE field operations

4.3.1 Questionnaire sent to OSCE participating States

Note: see the endnotes at the end of the Annexgéisrséor citations of paragraphs
in theGuidelinesthat are relevant to the respective questionsiabelo

PHYSICAL INTEGRITY, LIBERTY AND SECURITY AND DIGNIT Y OF
HUMAN RIGHTS DEFENDERS (HRDs)

General question for participating States

1)

2)

3)

4)

Please describe the overall situation of Human Ridhefenders (HRDs) in your
participating State, with regard to their protectemd the environment in which they
work.

What good practices of your participating State Mloyou recommend to other
participating States, in order to effectively paitelRDs and facilitate their work?

What challenges has your participating State erteoed in the protection of HRDs
(including their protection from abuses by non-Stattors)? Please identify any
solutions adopted to overcome those challengeareas in which capacity-building
assistance would be useful to address identifieteption gaps.

Please indicate whether your Government would berésted in collaborating with
ODIHR to host an awareness-raising or capacityeingl event on th&uidelines on
Protection of Human Rights Defendefiseld in co-operation with relevant State
authorities and/or civil society actdrs.

A. Protection from threats, attacks and other abusg

5)

6)

7

Are there any protection policies, programmes othaaisms to guarantee or promote
the safety and security of HRDs (e.g. the provisibphysical protection, temporary
relocation and other protection measures and stupgovices as may be required,
including any gender-sensitive measures for théeption of HRDs at risk of gender-
based discrimination)?

From June 2014 to May 2016, were there any knoveesaf intimidation, attacks,
threats or harassment against HRDs and/or theiiliésmincluding by non-State
actors? If yes, please provide details of the cases (disagged by gender), as well
as State responses.

Have any crimes committed against HRDs been inyastil or prosecuted as bias-
motivated crimes, on account of their associatioth var work to support specific
groups (e.g. based on ethnicity, nationality, pmit opinion, religion, sexual
orientation, etc.)?If yes, please provide the number of such cases flune 2014 to
May 2016, and describe the cases’ circumstances.
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B. Protection from judicial harassment, criminalization, arbitrary arrest and
detention

8) Please outline the legal and other safeguardsoteqirHRDs and their activities from
judicial harassment, criminalization, arbitraryestrand detention, and any measures
undertaken (including in consultation with civil céety) to ensure their
implementatior.

9) From June 2014 to May 2016, were there any knosmptaints of fair-trial rights
violations affecting HRDs, including of unjustifiedegal and administrative
proceedings for acts related to their human rigiask, and/or allegations of unlawful
detention, torture or other ill-treatmeft? yes, please specify the dates and details of
any such incidents, as well as State responses.

C. Confronting stigmatization and marginalization

10) Please outline efforts undertaken by State autbsyitbetween June 2014 to May
2016, to promote a positive portrayal of HRDs, inithg as a response to negative
portrayals or stigmatization of HRDs and their w8rk

A SAFE AND ENABLING ENVIRONMENT CONDUCIVE TO HUMAN RIGHTS
WORK

D. Freedom of opinion and expression and of infornt#on

11) Please outline the legal and other safeguards dtegir journalists from criminal
prosecutions in connection to their reportifig.

12) From June 2014 to May 2016, were there any crimimakecutions or civil cases
brought against journalists in connection to theporting on alleged human rights
violations? If yes, please provide dates and details of anis sases?

E. Freedom of peaceful assembly

13) Please outline the legal and other safeguardssarerthat HRDs can enjoy their
freedom of peaceful assembly and monitor and repohituman rights during and in
the context of public assembligs.

14) From June 2014 to May 2016, were there any knowmptaints or allegations of
restrictions on assemblies, as well as adminisganctions, investigations,
prosecutions, affecting the ability of HRDs to gnfbeir freedom of peaceful
assembly? If yes, please indicate the details psach cases, and identify the legal
provisions under which the sanctions came intoefirc

F. Freedom of association and the right to form, jim and participate effectively in
NGOs

15) Please outline the legal and other safeguardssiarerthat HRDs can form, join and
participate effectively in NGOS.
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16) From June 2014 to May 2016, were there any knowsesef administrative
sanctions, investigations, prosecutions and/orucéss of NGOs carrying out human
rights work? If yes, please indicate the detailamy such cases, and identify the legal
provisions under which the sanctions came intoefitc

G. The right to participate in public affairs

17) What mechanisms and procedures are in place indalicy and practice to facilitate
regular, ongoing, institutionalized and open pé#ptition of diverse NGOs and HRDs
in public decision-making and/or law-making proes$t’ Kindly provide examples
of such practices in the period from June 2014 &y 9016.

H. Freedom of movement and human rights work withinand across borders

18) Please outline the legal and other safeguardssretiRDs’ freedom of movement
without undue restrictions, including in contesteitories or other special
circumstance§.

19) From June 2014 to May 2016, have any human rigafsndiers been subjected to
travel bans or other restrictions on their freedaimmovement in your participating
State, including their freedom to leave or ent&r tbuntry and/or move within the
country?” If yes, please specify.

20) From June 2014 to May 2016, has your country supdany HRDs from any other
OSCE participating States who faced risks in theime countries due to their human
rights work?" If yes, please indicate the details of any suclesawhere possible.

I. Right to private life

21) Please outline the legal and other safeguardssarerthat HRDs can enjoy their right
to private life, without undue interference.

22) From June 2014 to May 2016, were there any knowmptaints or allegations in your
participating State of unlawful or arbitrary interénce with the privacy, family life,
home or correspondence of HRBYSAf yes, please specify the dates and details of
any such alleged incidents, as well as State regson

J. Right to access and communicate with internatica bodies

23) From June 2014 to May 2016, were there any knownptaints by HRDs in your
participating State of being prevented from co-apieg with international bodies,
including through restrictions on their meetinghwiiternational bodies (domestically
or internationally) by State or non-State actftdfyes, please indicate the details of
any such cases, as well as State responses.
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FRAMEWORK FOR IMPLEMENTATION OF THE GUIDELINES

Protection of human rights defendersin other OSCE participating States and third
countries

24) Please identify any initiatives, mechanisms or amti guidelines set up in your
country to support HRDs and their work in other @&Sgarticipating States, as well as
in other countries outside of the OSCE redion.

25) From June 2014 to May 2016, has your country raisstinces of threats, attacks,
arbitrary arrests and other serious human rightéations against HRDs in other
State/s with the authorities concern&d?yes, please specify.

National implementation

26) Please list any measures taken to strengthen NatRigheir mandates in accordance
with the Paris Principles, including by grantingeth the competence to receive
individual complaints and to systematically and arifally monitor and report on the
situation of HRDs in the countf.

27)Have any steps been taken towards establishinggigriating inter-institutional co-
ordinating bodies, with the participation of HRD& develop and implement
strategies to enhance the protection of HRDs, ammdate and consolidate a safe and
enabling environment? (For instance, by including such strategies in Nagional
Human Rights Strategy and Action Plan?)

I nternational co-operation and human rights mechanisms
28)Does your Government co-operate with any local,ioreg) or international

organizations or mechanisms on the issue of théegtion of HRDs?*" Please
indicate any such mechanisms, and the ways of ecatipn.
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4.3.2 Questionnaire sent to NHRI s

1. Please describe the overall situation of Human RiGfefenders (HRDs) in your country,
with regard to the environment in which they cortdiheir work and any challenges or
risks they may facd=or example specific issues could include, among others:

» Legislation restricting the formation, funding atigities of NGOs;

» Attacks and threats against HRDs (including basedemder, or other prohibited
grounds of discrimination);

» Accountability and access to effective remedies;

* Legal harassment, criminalization, or defamatiam&ar campaigns” against
HRDs;

» Restrictions on freedoms of expression, assembigsociation;

* Restrictions on freedom of movement or accessn@titutions or territories) to
carry out human rights monitoring and reporting;

» Opportunities for participation in public affairs;

» Surveillance or interferences in private life;

 Impediments to access and communicate with intiemmalt bodies, or any
reprisals faced for doing so.

2. From June 2014 to May 2016, has your institutionutoented or followed up on any
alleged cases of human rights abuses, includingieimestrictions on the activities of
HRDs or instances of attacks, threats of intimaatagainst HRDs?

a. If yes, please provide further details, includilg thumber and nature of those
cases.

3. In any cases noted above, were bias-motivated sricoenmitted against the HRDs on
account of their association with or work to suppspecific groups (e.g. based on
gender, ethnicity, nationality, political opiniarligion, sexual orientation, etc.)?

a. If yes, please provide examples.

4. Please describe any activities of your institutielated to the protection of HRDs and/or
promotion of their rights, including activities atcted in partnership with the
government and/or civil society organizatioffSsor example monitoring and reporting;
receiving individual complaints; conducting traigiimitiatives; etc.)

5. Has your institution developed any strategy oragctilan on the protection of HRDs?
a. If yes, please share a copy of the document/siséiple.

6. Does your institution have_a focal point on HRDs?
a. If yes, please provide background information ois flocal point position, as
well as contact information for the current focalm.
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4.3.3 Questionnaire sent to human rights defenders

1.

Do you give ODIHR permission to attribute the imf@tion you provide below to you or
your organization by name, or would you prefer toovide this information
anonymously?
a. If yes, do you also give ODIHR permission to idfntiou as the source of any
official documents you provide, or would you prefeishare them anonymously?

Are you submitting responses in your personal dapawr on behalf of an organization?

a. If you are responding for an organization, pleassvide the full name of the

organization (including in English), specify yowle at the organization, and
provide a URL/address to the website of your orzmtion.

Please describe your (or your organization’s) & related to human rights in your
State.

Please describe the main challenges and/or godg $tactices that Human Rights
Defenders (HRDs) encounter when conducting theimdw rights-related work in your
State.
a. What recommendations do you have for authoritieydnr State on how to
overcome any challenges specified above, and ontbamprove the protection
of HRDs?

From June 2014 to May 2016, have you (or your dmgdion) directly experienced or
directly documented any human rights abuses, imgdudindue restrictions on the
activities of HRDs, or instances of attacks, thgeatintimidation against HRDs in your
country (including based on gender, or other pritétibgrounds of discrimination)?

a. If yes, please provide specific examples with rafgwdetails (including date and
facts of the case; alleged perpetrators; any afficomplaints/appeals; State
responses; etc.The examples can be illustrative of a trend, andchalohave to
include all cases of concern.

b. Please also submit any scanned copies (or URLsjootiments or official
records relevant to those casdé=or(example official complaints; court rulings;
arrest warrants; etc.).

Do you (or your organization) conduct any actigtrelated to the protection of HRDs in
your State? If yes, please describe the activitied,what impact they have had.
(For example legal assistance to HRDs seeking redress or liesjedisiting
HRDs in detention; raising individual cases witk tfovernment or international
bodies on behalf of HRDs; commentary on laws impgdtiRDs, etc.)
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4.3.4 Questionnaire sent to OSCE field operations

1.

Does your OSCE Field Operation have any prograntaetiivities (recent, ongoing, or
planned) related to protection of HRDs and/or prthamo of the Guidelines on the
Protection of Human Rights Defenders

From June 2014 to May 2016, has your Field Oparatiocumented, reported on, or
followed up on any alleged cases of human rightsed, including undue restrictions or
instances of attacks, threats or intimidation agfaitRDs, NGOs, or other civil society
actors in the host country/territory?
a. If yes, please provide examples with relevant tietacluding date and facts of
the casefs; alleged perpetrators; any official damfs/appeals; State responses;
discrimination based on gender or other prohibjedinds; etc.).

In any cases noted above, were bias-motivated srcoenmitted against the HRDs on
account of their association with or work to suppspecific groups (e.g. based on
gender, ethnicity, nationality, political opiniarligion, sexual orientation, etc.)?

a. If yes, please provide examples.

Has your Field Operation identified or analysed Euyslation or policies impacting the
protection or work of HRDs in the host country/iiemy?
a. If yes, please provide details (including by attaghany existing such
legal/policy analyses).

Please provide contact details of any HRDs whom would recommend that ODIHR
also contact, whose experience and input you thiokld be relevant and beneficial to
ODIHR's research on the situation of human riglgfedders in the OSCE region.
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